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Taz following . was a pela 
- intended to be nothing more than the 
preliminary diſcourſe to one much 
leſs ſpeculative, and of a more con- : 


fined range. —T had, as, well from ( 
: taſte, as from views of: a private nature, 


which it 1s immaterial to mention, 


been led much to the ſtudy, of the 


Law of N ations. I had thrown to- 


gether a body of notes upon the par- 
ticular parts of it, which were more 
immediately the object of my en- 
quiries, and I conceived the deſign. of - 
: collecting them into a work, which by 


a 2 95 would 


* — 
— — — — — q — — * 
* 
* 


the mode of their interpretation; . A 1 
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at have "I called = A Treatiſe 


of 3 889 Law.” 


7 be nature of Sovereignty, and the 


rights of independent States; the 
manner” in which they were created, | 
and the mode of their communication 


by Ambaſſadors ; the different ſorts of 


Embaſſies, and the conſequent di- 
vifion of the Repreſentative Cha- 


tacter into Miniſters of the firſt and 


| ſecond order; their rights and pri- 


vileges, particularly their inviolability; 
the rank and pretenſions of the na- 
tions of Europe; the nature and - 


laws of Negotiation and Treaty; the 


legal ſources of their authority, and 


this T meant to conſider. | CR 
a | , Thad - 
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1 had collected my materials, and 
1 my arrangements; the authori- 
ties, the facts and the caſes were 
_ and I had nothing to do but 
to put them into language. But, 
| previous to this, a a very important 
conſideration engaged my attention, 
which, though it has moved the en- 
quiry of every man that ever came to 
the ſtudy of Jaws, muſt for erer be 
intereſting, and has not always been 
ſatisfactorily diſpoſed of, I mean the 
account of that obligation in general, 
under which we conceive . ourſelves 
bound to obey -@ law, independent 
of thoſe reſources which the law 

itſelf provides for its own. enforeee | 
ment. J was more particularly called 
to this conſideration on the ſubject 
A 3 _ before 


3 


A „ PREFACE. | 


: before me, becauſe the law of which 
1 was about to treat, having no com . 4 
mon tribunal to execute its decrees, „ 
| | men were left merely to their con- 
i ſciences to determine whether they 


Would obey it or not. Upon turning 
to the fundamental parts of all the 
treatiſes 1 had peruſed, I found my- i 
ſelf referred to the Law of Nature for 
| the real and original ſource of all the 
So —_— in men to obey the Law of 
N ations ; and this Law of Nature 
again, „I was told to look for in my 
on heart and natural conſcience, 
which were to decide for me and all 
the-wortd in the fame manner, in als - 
moſt all caſes. At the fame time, the 
ſtem" of the Law of N ations was 
= peither more nor leſs than a particu- 


. * „ — : 5 ) . . 
c | k. | | lar 3 
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lar, detailed, and ramified Gia at 
morals, in which departure was 
made from that great outline, and 
thoſe general perceptions, conſtituting 
the Law of Nature, and we were 
brought to the minute application. of 

| them to caſes and doctrines peculiar | 
to particular ſets of people. All this, 

1 notwithſtanding, was ſuppoſed to be 
really binding upon all the world, 
thou oh it was confeſſed that all the | 
world did not, and would not obey 
it. Caſes of nicety even wete brought 
forward and canvaſſed upon general 
principles, which all, it was held, 
were bound to obſervre, and they 5 
were therefore called upon to think 
alike of theſe particular caſes, al- 
: though they were a mere applicarion of 
nh, + 0 © the 
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the general princi ples, and 
application, e writers were IR ; 


8 
1 


1 we this never ſatified » me; and 5 
when I conſidered how difficult it 
Was for the whole of mankind to arrive | 
at the fame ideas of moral good, fron 1 
the prejudices of education and habit, | 
in the different ſtages of ſociety in 5 
which they might be; more particu- 
larly when 1. recollected the great dif· 


fetence of opinion there was among 


very learned men, of the ſame nations | 
and ages, and who had had the ſame - 44 


ſort of education concerning the Law . 


of Nature itſelf; I was till more ſtag· 


gered i in my belief that a// the world 


were bound to 94 the ramified and 
definite 
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denne lien of dures 6 call 4 the 
| Jaw of N Winn i 9 


When 1 . into may 0 own. hy 
9 lief concerning my obligation to abeß 
this Law, I found i it well fortified, and 
ſufficiently firm, But it was 0, from 
— particular ſet of opinions which * 
5 had imbibed from education and the 
| forge of example, confirmed and dis 
rected by the authority and precepts | 
of a religion in which I believed. 
Something certainly might be deriyed 
C from my own natural propenſities and 
feelings: but theſe laſt were far leſs 
diſtinguiſhable than the firſt; Fin, 
had they been wholly independent 4 
them, I found that they perhaps might 
net carry me ſo far as I certainly was 
„ en 
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willing to go, under the uss of 
thoſe other weightier conſiderations. 
Still leſs, therefore, did I conſider, 
that other perſons, who had perhaps 
been taught by education, example 
and religion, to think of their duty ö 
towards their neighbour 1 in a manner 
totally different from what was laid 
down in our Codes of the Law of 
Nations, could be bound to act exactly 
in the way preſcribed by thoſe codes. 
Neither could I imagine that 1 had 
any right to act towards all other 
people as if they had broken a law, to 
which they had never ſubmitted, | 
which they had never underſtood, or 
'&r: which they had probably never 
heard, Where we were under the 
expreſs commande of the Deity con- 
cerning 


PREFACE 
ecrning them 3.or where they pro- 
fefled to obſerve a Code, ſo directly 
the oppoſite of ours, as to interfere 
with our happineſs and juſt rights 5 
then, indeed, I could conceive we 
might act towards them as towards 
enemies, whoſe We it was, like 
beaſts, to prey upon us; but even 
then I did not perceive the fairneſs of 
conſidering them as amenable to the 
laws we choſe to purſue, or as puniſh- 
; able for breaches of thoſe laws,” 


2380 Followed, - 2 | 18 al- 
though I myſelf could make out the 
obligation of the Law of N ations as 
laid down in the European Codes, and 
that others of the ſame claſs of na- 


tions, and the ſame e with my. 
elf, 
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ſelf, could, and were bound to 40 ſa 
too; yet that the law was not obli- 
gatory upon perſons who had never 
been called upon to decide upon 
its ramifications; who might widely 
differ as to its application, and even 
as to its general and fundamental 
principles. The hiſtory of mankind 
confirmed to me that there was ſuch 
A difference in almoſt all its extent; 
, that men had the moſt oppoſite opi- 
nions of their duties towards one 
another, if not in the great outline 
and firſt principles of thoſe duties, yet 5 
moſt certainly in the application of 

them; and that this was occafioned 

by the varieties of religion and the 
moral ſyſtems which governed them, 
operated upon alſo by: on local 
| 2” Js | 8 
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cireumſtances which are often of fi 
conſequence | in eber direction. een 
OY eder fl cheſe points, Kappen 
to me, that we expected too much 
when we contended for the 1 
| fality of tlie duties laid down by che 
Codes of Law of Nations; ; that; how. 
ever deſirable ſuch an univerſality | 
might be, the whole world were not 
fuſceptible of that intimacy and cloſe- 
neſs of union, which many philo- 
ſophers of high name are willing to 
ſuppoſe ; that it falls into different 
diviſions or ſets of nations, connected - 
together under particular religions, 
moral ſyſtems, and local inſtitutions, 


=” the excluſion of other diviſions or 


fets of nations; ; that theſe various 
. diviſions 
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diviſions may indeed preſerve. an in- 
 timacy among one another, and obey 
the ſame law ; but that they may be 4 
contra-diſtinguiſhed from others who 4 


may have different religions, ANC moral 


ſyſtems, operated upon by very dif- 


ferent local circumſtances : in fine, 
that what is commonly called the 
Law of N ations, falls very far ſhort | 
of wniverſality ; - and that, there fore, 


| the Law is not the Law of all na- 
tions, but only of particular- claſſes 
of them; and thus there may be 
a di ferent 1 Law of N ations for d; Her- 


ent parts of the globe. Not only this, : 


10 but even, in the ſame part of the 
Will | globe, there may have been very 
| | different ſorts of Law of Nations, 
' | 


according as revolutions have taken 


Place 


1 # 
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pace. in the: religion, Ode of mora- 
lity, and local inſtitutions of the na- 
tions which SH it. 
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All this was to 8 proved from 
hiſtory, if proved at all. And, if the 
8 Theory Was a uſt one, as any. daß of | 
Nations would afford a proof of it, I 
ſet myſ elf to a very ſerious examina- 
tion of the hiſtory of the people of 
Europe, (as that in which we are 
moſt intereſted,) not with the old 
view of enquiring into their general 
manners and cuſtoms, their politics, 
their feats of arms, or their arts; but 
with the deſign to get at the maxims 5 
which governed their intercourſe to- 
L” geth er, at various times, and under 
various revolutions i in their manners; 3 
and 
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detail, as 4 ſupplement and proof of 
the theoretical reatoning which 1 have F 
mentioned. e e 


— * ; 


N This arrangement, Eöwever; "as 


© ah 


raſt, that to treat of ly 
would far ſurpaſs the bond of a 
mere preliminary diſcourſe. At the 
ſame time it appeared to me to be 
fully of as much, or perhaps of more 
conſequenee than the work Whkiclt 
had d originally given riſe to it; and 
as profeſſional occupations prevented 
me from fir hi g. the whole, I re- 
ſolved to abandon my firſt plan alto- 
gether, and to confine my attention | 
ta this other ſubject which had thus 
grown | 
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grown out of it. And well have 1 
been repaid for the labour it has 
coſt me; ſince my mind has been 
minutely occupied by a ſeries of the 
moſt important and intereſting fub- 
jects, of which, before, it had had 
but a general idea. For although 
very great maſters have gone vver | 
all, or moſt of the ground I have 
taken, before me; yet they have 
done fo in a very different man- 
ner, and with far different objects. 
Thus, although the facts I have 
brought together in the hiſtorical 
part of the following pages, have moſt 


of them long been known, and many 


of them form the materials of very 

5 popular hiſtories ; yet the view with 
which I came again to their content= ; 
"On 5. b lation, 
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1 been the caſe. The firſt aſton, 
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plation, made them appear tome in a 
new light; and although I had at- | 


tended to moſt of them before, yet I 


acquired from them freſh entertain- 


ment, becauſe r., n me bell 


| inſtruction. 


x The fi of hiſtory indeed he open 


to every man's obſervation z and ever 
man draws. concluſions from them, 


according as the bent of his mind, 


* ofeſſional purſuits, or any par- 
ticular purpoſe inclines him. In this 
reſpect, hiſtory would be valuable, 


were it no more than a dry ſeries or 


events, brought together with accu- 


racy and clearneſs for philoſophy to | 
work upon. This, 1 in fome meaſur e, 
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Ties are * and rude, and apparently ; 


uninſtructive, from the want of pro- 


per comments. In proceſs of time, 


and done good to the world, by the 
uſe which their obſervation and judge- 


ment have made of them, and they 
then aſſume a variety of different and 
novel forms. Thus, from the ſame 


collection of facts, one has drawn a 
hiſtory of man; another, of the pro- 
greſs of ſociety; a third, of the ef- 


fects of climate; a fourth, of military 


atchievements; a fifth, of laws in 
general; a ſixth, of the laws of a 


particular ſtate. But it has never 
yet been the fortune of the annals of 


the world (at leaſt not within my 
knowledge) to produce, from any 
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commentator, A HISTORY or THE 
Law oF NATIONS. . 3 
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© - e9Iwthie pate of view, hiſtory may | 4 
be compared to a vaſt and diverſified 

country, which gives very different 
[iT ſrts of pleaſure 1 to different travellers, 
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or to the ſame traveller if he viſits it 


at different times. One travels to ac- 


quire a knowledge of men; another 
to ſurvey the political reſources of the 
ſtate; another with a view to its com- 


99 
[if 


merce z. another for mere pleaſure : 2 
and the ſame people, the {ame cities, 
and the fame inſtitutions, will afford 
high and varied ſatisfaction according 
to the ſpirit of mind in which they 
are viewed. If the compariſon hold 
good, I ſhould hope that little apo: 
 logy | 


; 5 PREFACE. k xi 
Jogy is neceſſary for bringing before 
the world, many facts and caſes already 
well known to it, but all the conſe- 


quences of which are, perhaps, not 
ſo well known. Thus for example, 
every one knows that Charlemagne 


renewed the Weſtern Empire; that 


the Hanſ/eatic League was a powerful 
commercial aſſociation; that the 


Queen of Scots was put to death by 


Z Elizabeth, contrary to juſtice ;; and 
that priſoners of war uſed. to pay 


large ſums for their liberty to thoſe 


who took them. Yet thoſe who haye 
related all theſe things, were not per- 
haps led to confider what relation 
they bore to the Law of NaTions at 
the time when they happened ; the 
real nature of the Imperial title thus 
5 3 5 ac- 
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acquired by Charlemagne ; - the WS 


tion of the ſovereignty of the Hanſeatic 


alliance; the effects, as a precedent, 


in point of law, of the caſe of Queen 


Maxr ; ; 


nor the rules, public and 
private, by which the cuſtom of Rax- 


SOM was governed. 


fin the relation of: any tranſaction, 


however, I have ſtudiouſly avoided | 
all thoſe parts of it which did not 
appear to me to be directly relevant 


to the point immediately before me; 


and 1 have gone from one hiſtory and 
one age to another, and from one part 


of the ſame tranſaction to a different 


| part of it, as it ſuited the enquiry 1 
was upon, without ſtaying to com- 
| plete any account which I had begun, 


„ when 
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when ſuch completion was not ne- 
Wage for the Wen with. n D 
wrote. | 


_ hag the effects of certain 
great local inſtitutions upon the Law, 
ſuch as the FEUDAL SYSTEM, the Ec- 1 
CLESIASTICAL E87TABLISHMENTS, the * 
CxusAbzs, or ChlvaLR Y; I have 
not even attempted to give any ac- 
count of the Inſtitutions themſelves; 
but ſuppoſing them perfectly well 


| | known to the reader, or referring 

im to ſuch authors whoſe profeſſed 

object was to treat of them; I have 
barely ſelected fuch parts of them as 
are connected with my own ſubject: 

: thus, the hiſtory. of Fiefs; the par- 5 
ticular duties of vaſlal and Lord ; the 
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ply, PREFACE: 
account Kol. the papal aſurpations over 


che Clergy of particular kingdoms ; F 


the cauſes, or hiſtory of the Cru- 
ſades ; the minutiz of the: military 5 
duties of Knights; the law and cuſ- 
tom of Tournaments, or the riſe and | 


fall of Chivalry in general : all theſe 


J have. purpoſely avoided, and have 


buſied myſelf alone about thoſe parts 
of them which bore upon the maxims 


concerning the public intercourſe of 


nations. 5 17225 1 


l follows, therefore, that thoſe 
who come to the peruſal of this work 
ought, in common juſtice to the ſub- 


ject, to be in poſſeſſion of much pre- 
vious knowledge. It follows alſo, I 


apo that however obliged I may be 
0 


5 


PREFACE. XXV 
=” | the learning and patience of thoſe 
Who have gone before me, upon 
the progreſs of mankind; yet the 
manner in which that ſubject is now 
treated, is not deſtitute of novelty. _ 
Upon many of the above- mentioned 
points, men of high characters ſor 


learning and ſagacity, have dived into | 


antiquities, and have erected ſyſtems. 
It has been my part to conſider ho- 
thoſe ſyſtems operated upon the Law 
of Nations; a queſtion which they 
thought too remote from their ſub. 
Ject, or which they never thought 
at all of conſidering. Thus Pfeffel, 
Mlonteſquieu, St. Palaye, Selden, 8 | 
and Robertſon, have with great dili- 
gence and learning ſurveyed particu- 
tar ports: of the hiſtory of fEurope, with a 


view 
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view to their on particular purpoſe. T 


have largely profited by their labours, 
and have followed them with great 


reſpe& through thoſe erudite and cri- 
tical diſquifitions which led to the 


ſettlement of doubtful points, the 


elucidation of which was neceſſary 
before my own enquiries could even 
begin. At the ſame time I have by no 
means always contented myſelf with 
the mere authority of their names; but 
have gone over, where ver I had op- 


portunities of ſo doing, the original 


documents on which they have found- 
ed their reaſoning. Much indeed 
have I to wiſh that theſe opportuni- 
ties had been greater ; but ſuch is the 
immenſe maſs of their know! edge, 
and the extenſive ge of their ſub- 
jects, 


' PREFACE. © ©& avi 
| jects, that I had neither time, nor ma- 
terials, nor abilities, to purſue them 
minutely through all the intricacies 
which they have unravelled. From | 
the little, however, which I was 
enabled to do myſel f, I gained much. 
It imprinted the important mat 
ters contained, more ſtrongly on my 
mind]; it added greatly to my own 
ſtores; it taught me where to look | 
for much neceſſary learning, and en- | 
abled me, if ſuch preſumption may 
be allowed, to gather up ſome few 
things which had eſcaped their at- 

tention. _ Some of the niceties of 

the Feudal Syſtem, which might 

have been gained from Beaumanoir 
and Du Cange, and the entire diſcuſ- 

ſion concerning the rank and claims | 
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wholly A by, may probably. 3 
this. 


me, are not to be extended beyond 


diſcuſſion of many points I had not 


ſuch as they were. Almoſt the whole, 
for example, of the Hiſtory of the Law 


| collected alone from a ef at- 


of the Emperor, which Robertibn has 


Theſe obſervations, fowdhdi re- 


lative to thoſe Who have preceded 


a ſmall part of my ſubject. In the 


the benefit of their aſſiſtance, and 
was left entirely to my on reſources, 


of Wations, of the critical chapters 
upon the effects of T reaty and Con- 


vention, and the Rank and Claims of 


the Nations of Europe, were to be 


tention to a dry f ſeries of early Trea- 
2 % ͤ ù © 
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ties, 4 or the compariſon of a nd 
of inſulated facts; I have endea= ; 
voured alſo, all the way through, to 
engraft as much new matter as my 
own ſtulies could acquire, upon the 
maſs which had been gathered toge- 
ther by-the critics and hiſtorians 1 
have mentioned; and for this 1 was 
driven to the inſpection of many of 
the monks, and of thoſe vaſt .collec- 
tions of laws which do is; much ho- 
nour to the patient labour of the an- 
tiquaries. 


Such then is the view which I have 25 
attempted to take, and ſuch the au- 
thorities I have ſought i in the hiftori- 
cal part of the following T reatiſe. ll: 
wall not flatter nel by ſuppoſing 
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that its ſcope. i is entirely new; but * 


am not unwilling to hope, that opi- 


nions which have hitherto rather been 
hinted than detailed at large, have 
here been brought forward under a 
more ample and accurate form. For 


it has been my beſt endeavour to fix 
in their proper place, and to ſet in 


A broad and clear point of light, opi- 
nions upon the facts of hiſtory which 


are only to be collected by dint of 


much reflection, and the frequent 


compariſon of things which paſs off 


in the general detail, as matters of 


5 little conſequence. 


Upon the whole, then, the work 
which is now preſented to the world, 155 
may be ſaid to conſiſt of two parts. 
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The gilt is occupied DRY endea- 


vouring to ſettle the conſtruction of 
the Law of Nations; and above all, 
as moſt neceſſary to the fabric, what 


is its real foundation. In this our 


attention is moſt claimed by an en- 
quiry into the obligation of Natural 


Law, and the endeavour to diſcover 
whether that Law can conduct us, 


and the whole world, to think exactly 

in the ſame way concerning thoſe de- 
| finite and particular ſchemes of duty 
which compoſe the province of mo- 
ral philoſophy. And in this very 
important enquiry, that I may not be 

miſtaken, I beg leave here to obſerve, 


that I mean not by any means to re- 


jecꝭ the Law of Nature as forming a 
part of the foundation of the Law of 


Na- 


Nations4 but ſimply to point out, 
that while men have -been known 
to entertain ſuch diſcordant opi- 
nions concerning the ramifications of 
that Law, it cannot lead us to that 


certainty conterning virtue, which 
would oblige all mankind to think of 
it exactly in the ſame manner: * 


this is ſo, therefore; that we muſt. 
look to ſomething ele as the "4; 6 
principle of DuTy, and that thoſe only 
we can expect to think alike, concern- . 
ing it, who are known to have the 


ſame opinions concerning the Bind. 


i 


ing Principle. I by no means in- 

tend to ſay, that into the compoſi- 

tion of this Binding Principle the Law 
of Nature, according to our ideas of it, 
does not enter. But I hold that there 


: PREFACE. it 
may bet; chat; Who * alſo. their 


Binding Principle, for the moral fy{- 
tem which they chuſe to follow, into 


l E > which the Law of Nature, accord- 
ing to their ideas of it, may alſo enter: 


and if theſe two ſyſtems ſhould recom- 
mend very oppoſite things as duty, . 
the Law of Nature being thus ſunder 
different inter pretations common to 
both; we cannot expect an unifor- 
mity of opinions, merely becauſe we 


chuſe to ſay that ih reſt _ that 
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5 n this . * . 1 [ bold 
_ that there may be ſyſtems of morality i 
called the Law of Nations, of very 
different characters, and chat if we 
5 trult, to the Law of Nature alone for 
2 — | a guide, 
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Hence sten it is, in addition to 


to . it; chat I hold religion, and 
- engrafted upon it, 
to Ko the trueſt fou ndation for that 
code of morality which we call * 
Law of Siations.: 
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FO am che more anxious that * 
ſhould be fo underſtood, beeauſe T 
have unfortunately been thought to 
mean things very different, by ſome 
profeſſional friends, in whoſe judge- 
ment and acquirements I have no in- 
rene confidence. 05 pon view 
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i PREFACE. 
ing (before the work was com pleted } 


the diſcuſſion contained in the ſecond 7 
chapter, they contended, that al- 


though I had ſtated the argument 
in favour of the uniformity of the Law 
of Nature, with fairneſs againſt my- 


ſelf, | and although I profeſſed to con- | 


fine my objections ſolely" to the uni- 


formity of the application of that Law y 

yet that my own argument went to 
its utter annihilation; and that what- 
ever I might think, I had yet made 


out Man, independent of Chriſtiariity, 


to be a creature about whoſe nature 
we had no lights at all, and who had 
a right to conſider his own will and 
apperite as his lav. mer log 
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PREFACE: _ * ; 
Whether: do have dane ſo or not:s 
1 hid I have not endeavoured cau- 5 
tiouſly to extend my meaning ſolely 
to tbe application of Natural Law to 
certain definite and poſitive duties, the 
reader 1s now to judge; but at any . 
rate, ſhould my mode of treating the i 
ſubject be thought to go to ſo great a 
length, I am not ſorry here to have 1 


an opportunity of giving a key to 


the argument, as far as my own in- 
tention reſpecting it, is concerned. 5 
In the diſcuſſion to which I allude, 
there were not wanting many perſons 
in whoſe knowledge I alſo. confide, | 
| whodifferedin toto from thoſe above- 

mentioned ; and on a ſubject which : 
zs of confeſſed hardneſs, and has di- 

- iges the 3 of men far abo 
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me in every ſort of attairiment, I can- 
not but expect much difference of 
ſentiment upon almoſt every thing 
that can be ſaid of it. But the de- 
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—äẽ e —ä—6— One hy 


monſtration of the poſſibi 
"Oo my own meaning upon the mat- 
: ter, makes it deſirable for me to have 
thus an opportunity of doing 


to myſelf. At the ſame: time it is 
right to mention, that the objections 
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that were actually made, though op- 
poſed, as I obſerved, by others, in- 
duced me to make a little, and but a 
Ulttle alteration in the chapter, after 

it was printed. It is confined ſolely 
to the endeavour to tie down the 
meaning of the argument, fo as that 


= cannot Moy 'T believe, be miſun- 


- 8 With 


ſelves, I can have nothing here to add. 


T hey oy: for ever. divided: the: opi- 
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not bereite to Sinn power wy 4 | 


the ſentiments of men who may have 


conſidered, and made up their minds 


upon the ſubject. All 1 hope from 


theſe, is the acknowledgment that 1 


have ſtated the argument in favour of 


W with perſpicuity and fair- 
neſs. Of the anſwers to that argu- 


” ment, thoſe to whom the ſubje& may 


be new, will now judge for ck 


ſelves. . 


45 The ſecond chapter having endea- 


voured to deſtroy the idea of unifor- 
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cerning the application of Natural 
Lax to the duties of human liße 3 
proceed in the third to enquire what 


it is that will produce greater cer- 
tainty;/at leaſt among particular claſſes 
of nations; and having ſhewn it to 
be the religious and moral ſyſtems of 
thoſe nations, J reſt the foundation 
of their Law upon thoſe religious and 
moral ſyſtems, I afterwards endea- 
vour to prove; | that QHRISTIANITY I is 
the onl Y certain foundation for that 
code which is obſerved by Chriſtian, 
in other words, by European nations, 


| Theſe "IO chapters are Seeg 5 
to be taken together, before we can 
complete the account of the foun- 
dation and conſtruction of the Lay 

| . — 1 


local inſtitutions, The fiftl 


of Nations in Europe. The fourth 


chapter is a mere ramification of the 
argument in the other three, which 
goes to prove that the Law of Naz 
tions is not to a the 


tine claflesipf N ations, uid toge- 


ther by ſimilar religious and moral ſyſ 


tems, and influenced by penticlilae. 
tempt to point out how different 


eclaſſes of nations may be diſtinguiſhed: | 
and with this finiſhes what may be con. 


bered as 358 firſt part of the — ö 
of the orig we. "ary ala | 
aid much. Tt is needleſs to add that 
it compriſes the hiſtorical p part of the 
Pork, And 1 is to be conſidered as the 
neceſ- 
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Wa. account of the Scandinavian 
| Law bf Nations, is one of the ſtrongeſt 

proofs of our theory. The effect of 
1 their military religion, if I may ſo 
call it, upon their duties towards their 


neighbours, was palpable and violent; 


the regularity and order of the world 
were by them annihilated; and from 


the time of their eſtabliſhment upon 


| the ruins of the Roman. Empire, the | 
2 hiſtory of the Law may be almoſt ſaid | 
to re-commence, It will be need- 
leſs to point out to the reader the 
great uſe which in this part of my 
work I have made of the Northern 
Antiquities compiled by M. Mallet ; 


whoſe ſelections are not more inſtruc- 
tive as a picture of the mind of man, 


than they are pregnant with genius 


as beautiful poems. 5 
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In the courſe of this Hiſtoricul part 


of the Enquiry, I have, I fear, 


ſued but 
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have found events of the ſame k 


P 


- 


+ 


crowding after one another in a per- 


petual ſtream, I haye followed them 
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century, beyond which 1 meant not 
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ſeries pf; events; * the twelſih, thir- : 
teenth, fourteenth, : fifteenth; and 


ſerteenth, form ſo many critical diſ- 
quiſitions concerning the influence 


of certain particular points, which 


gave a new character to the maxims 
of Europe. The ſeventeenth Chap- 
ter reſumes the thread of the re 
chronologically, with this new cha- 
racter accounted for, (as Fs as it lay 


within my ability to account for it,) 


and continues it to the ſeventeenth: 


to. extend ite. 


Why I have * upon this period g 


as the cloſe of the Treatiſe, is to be 
explained, partly by the conſidera- 
tion that the law has from that time 
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in 
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me the true principles of 


5% | he - traced. 
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us exertions t 
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By 
modelled, and the | reaſons for 


to this day the proofs of a ſkill which 


was conſummate. 


were, for a new cultivation; but he | 
plans whic 


8 
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E 


and from whom on any point it 
the Law of Nations were ſcarcely 


becauſe it was the age of GroTivs, 
would be almoſt 


to whoſe Treatiſe little can be added, 


Before hi 
known. 
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Alen 


2. ablolutely ſtarted for the firſt 
time, or | marſhalled in better order 5 
than they had ever yet been before. 

1 Beyond the Treatiſe therefore DBR 


JoRE Bur ET Pacis, it was ſcarcely * 
neceſſary to go, except to mention 


£ the few others that have attaltied 


to the honour of conſtituting, in 


conjunction with it, the codes of the 5 


duties of nations as obſerved at { | 
ſent. | The ſtate of the law as a 
ain immediately previous to the 
publication of this incomparable 


Work; a very light account of its : j 


author, and its progreſs, together 0 
with the reaſons which gave birth 


to the works of PorrEN DORF and 
Var rz, finally cloſe the preſent | 
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ni PREFACE: 
From this account therefore of the 


Glowing: Treatiſe, it will be ſeen 
that it pretends not to lay down 


W hat a the law | now: is, 8 but 1 merely 


endeavours to point out what it has 


been. It may be faid to be the 
hiſtory of former opinions, and does 


not therefore aſſume any thing like 


a; legiſlative tone. I ſhall be too 
happy if, humble as the defign con- 


feſſedly i is, it may be deemed to have 


derived the ſmalleſt merit from the 
manner of its execution; and I ſhall 


be more than paid, if it ever arrives 


at the rank of being oonſidered as 


an elementary book, for. thoſe who 
come new, to the ud: of the fub- 
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1 have 
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I have a little," and a very little to 
oh concerning the execution of the 


work, The reader will no doubt 


| obſerve that I have not been ſpari ng 
in quotations, both in the body 80 
the Treatiſe, and in the Notes. cd 
am aware myſelf, how this i inter- 
rupts the attention, . 
how it interferes with uniformity by 


the neceſſary change of ſtyle! But 


in an enquiry of this kind it was 
perhaps unavoidable, Many parts 
of it are purely critical, and there- 
fore argumentative 2 and in theſe 
caſes we know how little an author's 
word can, or ought to be taken. I 
| mean not to ſay that he would Wil- 
fully declare what he does not be⸗ 


he! or 255 ching of which he does 
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not think himſelf certain; but fack 
is the conſtitution of our natures, 7 
that we are liable to be led away 
by a favourite ſyſtem, and often to 
Is deceived by a particular bent of 

mind. Where this therefore is poſ- 7 


| able, is becomes the abſolute, the 


bounden duty of the author, to ſet 
before his reader the ſources of his 
information; and, if he argues from 
caſes or authorities, to ſtate them in 
the very ſame ſimplicity and ampli- 
tude, under which they appeared to 
him. T his has often ſeemed ſo neceſ- 
fary to various writers, that they 
have generally ſubjoined at the end 
of their works, Appendices, or Col- 


lections of what they call Proofs and 
Mlluft rat ions, which thoſe who read 


for 


PREFACE. & Þ& 


for ; mere amuſement, have as ge- 


nerally neglected. But as I pro- 
feſs not to write for thoſe who read 

for mere amuſement, I have had no 
| ſcruple in interweaving theſe proofs 


and. illuſtrations ſo cloſely with the 


body of the work, that the one is 
made to depend upon the other ſor 


its very connection and uniformity. 


And I have choſen this mode the 
rather, becauſe, as I pretend to no 
attractions of arrangement or ſtyle, I 

am ſenſible that the merit (if any) of 


the following pages, muſt depend 


ſimply upon the faithfulneſs and ac- 
curacy with which authorities are 
quoted. I am therefore not deterred 
| by the fear, (fo common, I have ob- 
ſerved, with many writers) of inter- 


d2 mupting i 
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rupting 


or of d 


the reader's attent 


ion. 


iverting 


I have long thought that the art of 
bringing plain and authentic docu- 


I know not indeed if I am right, but 


or 


vi 
ing, 


to prove that it cannot be either af- 


lear point of vie 
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ments into a c 
as to affitm or deny a t 


Too great an attention ta 
the decorations of language, may often. 


writing. 


of hiſtorical or of argumentative. 
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which 1 have ſhaped my ex 


This 
and, whatever may be my opinions 


1t cannot 


lead us far 
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| 


concerning a point of dodtine, or ra j 
| particular tranſaction, if I may be 
thought to have ftated them with 


= clearneſs, and ſupported | them with : 


ſufficient authorities, it is all the 


praiſe I can expect, ſince it is all to 
| n 1 bave FOR: 7 | 


In the tis of certain mat. 

| ters, I have ventured to quit the 
beaten path, and to differ from 
authorities whoſe deſerved reputa- 
tion would overwhelm me, did I not 
feel well ſupported byilluſtrious auxi- | 
liaries. Had I therefore nothing but 
myſelf to oppoſe to them, I ſhould not 
have dared to have fallied forth 
from obſcurity. But being thus ſap- 
> parted, I have without the wiſh, 
i. and 


iy | PREFACE, | 


and at the fame time without the 

dread of provoking controverſy, at- 
| tempted to ſet forth the grounds for 
my opinions. What I allude to, are, 
amongſt others, the queſtions con- 


cerning the difference of treatment 


experienced by Greek and Roman 
_ priſoners ; the privilege of private 
war in the antient Barons; the Sove- 
5 reignty of the Hanſeatic League ;- the ; 
nature of the Imperial Dignity; the 
exemption of Ambaſſadors from the 
Juriſdiction of the criminal Courts 
of Law in England; and the caſe of 
Queen Mary of Scotland & It is with 
very great diffidence that a young 
profeſſor of the ſcience of law, can 
pretend to withold his aſſent n 
theſe points from whatever his ſu» 

a, n | 


\ SSA 
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periours have aſſerted "WR hind. 

Why he has done ſo, he has endea- 

voured with all his ability to explain, : 
and the public will judge, I hope, 
with their uſual candour. 


Thee the DW I have to 
| lament the total want of aſſiſtance | 
from men of experience and ads 
N FL; he work which is now pre- 


: ſented to the world, is in fact the . 


mere lucubration of a private perſon, 
left entirely to himſelf to colle& his 

materials, to ſpeculate, and to de- 

eide. At the fame time, the ſole. 

reaſon for this perhaps, Was his fear 

=” treſpaſſing upon the time of ſuch 

men, when it might be more pro- 

. Btably employed tor themſelves and - 
"orgs 23 © 
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for their country: Since however irk= 
ſome it muſt always be to intrude 
- ans works upon others for correction, 
the well-known liberality of the 
learned profeſſions deprives the in- 
truſion of the . part on its 
terrors. 5 


a EG thing more before I | have 
done. In the courſe of the follow- 
ing pages, there will be found ſome 


few allufions to the late tranſactions 


of the French Nation. In all that 1 
have faid concerning them, I claim 
to be conſidered as a man arguing 
without prejudice, partiality, or re- 


ſentment. I have not gone out of 


my way either to meet, or to avoid | 
= * and on all occaſions 


wherein ; 


PREFACE. ti 


wherein 1 mention them, I profeſs 
to have taken them up ſimply as the 
| beſt illuſtrations I could find for the 
argument I might have in hand, 

And, as in one place I particularly : 


- obſerve, all that I have ſaid of them, 
may be fo faid, when we are in pro- 
found peace with them, or at ſome 


future time, when the names of 


France and England, their mutual 
rivalry, their hatred, or their con- 
tempt, will be only known in the 


relations of Hiſtory. At the ſame 


time it is in fairneſs to be remarked, 5 


that the conduct of this nation is 


now ſomewhat mended, and that the 


points moſt complained of were the 


effects of the influence of a mercileſs 


tyrant, or of dark minded ruffians 


who 


Ebi PREFACE. 


Sho "Py already, moſt of them, met 


their reward, | 


41 now I will releaſe both _ 


reader and myſelf, from a diſcuſſion, 


which I feel to be growing but too 


long. The hopes and anxieties of a 


young author committing himſelf for 
thei firſt time to the public, whoſe 
praiſe or whoſe cenſure, he has not 
hitherto been even in the way to 


court or to fear; - will be my excuſe 
if I have treſpaſſed too much in this 


prefatory diſcourſe. I cannot conclude 
without obſerving, that whatever 


may be the fate of the main deſign; 
whether it be received with favour, 
or rejected with contempt, I have 


this ſound conſolation ; that my in- 


7 5 5 . tention 


PREFACE =— Un 
tention has been to do good to my 
fellows in that province for which by 

inclination or ſtudy I am beſt fitted, 
To. endeayour after this is the duty 
of all mankind, and if the work fails, 
the glory of the attempt may perhaps 
alleviate the diſgrace of the fall. 


Inner Temple, 
March 20th, 1795. 
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"ALPHABETICAL TABLE OF THE 
' PRINCIPAL MATTERS. | 


t 5 _ — ; 
88 . pk, . 
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| Alzvreae, K. of COR Treaty of ſeveral European 
States with, ii. 531, 2. ; 
Aber or BxEMEN, his deſcription. of the effects of Chriſti 
anity in Denmark. ii. 11, 12. : 
AporTion of Knights and Sovereigns by coker Knights or 
© Sovereigns, ii. 188. See Chivalry: 
TONES: 10N of Sovereigns, alienation of dominions by, ii ii. . 
Aprian IV. (Pope) the oath taken by him at the coronation 
bot the Emperor Barbaroſſa, i. 276. | 
Avrrxar, common among Savage Nations, i. 81,2. . 
Aa, his reſpect for the Chriſtian Religion, i. 230, _ 
Ar RAN , Cardinal of, his interference in favour of the pri- 
ſoners of the Duke of Anjou on the Capture of Mont · 
pelier, 11. 52—54. | 
AL BEAIcUs Gentilis, ſuppoſed the Roman Civil Law to be 
the Law of Nations, ii. 608. Deficiency of his book, 613. 
| At voin, Prince of the Lombards, good faith of FRO: 
towards, i. 233. | | 
| ALEXAN bpER (Pope) his mediatory Letter to prevent War 
between France and England, ii, 45. 
 Auzassapors, diſtinguiſhing characters of, 3 i. 360, 1-11. 545. 
_ —Rights of, vindicated by the Romans, i. 188, 9. 
Inſecure under the European Law of Nations, from the 11th 
to the 15th Century, i. 280—286-becoming Priſoners of 
| War on the death of their Sovereigns, i. 285. 
| "Of Darius, their ill treatment by the Graths explained, i. 
DB 
Of the Spartans and 4 Corinthians, murdered by the Athe- 
nians, i, 176; See ii. 496. | 
| Of the French and Spaniards, continued conteſts 1 
for precedence, ii. 394, 454—462. See, Nations of ** 


; rope, rank and claims of. 
Chriſtian, how capriciouſly ill treated by & the Onomans, 


— . 497 


Au- 


kc {ALPHABETICAL TABLE o 


AMBASSADORS, | 
Reſident, or in , a 8 forms of the Eu- 
ropean Law of Nations—ii. 477. (See Lieger)-Reaſon 
and Origin of ſuch Embaſſies in Europe. 11. 478—483-did - 
not apply to the Antients, ii. 479--481-By whom firſt 
ſent and entertained, ii. 48 3528 n.-Not of Natural Right, 
ii. 483, 1. - inconveniences of, 11. 1 
Extraordinary, cuſtom of ſending, as old as Society itſelf, 
and therefore is almoſt a Natural Right, ii. 477. x 
Their inviolability univerſal in principle, ii. 477, 8. 486. 
492, 4—7-exceptions among the Turks, 497: See, In. 
vuoiolability of Ambaſſadors. 
Puniſhable by their own Sovereigns, to whom they are 
| ſent back; and who muſt diſavow their proceedings, os 
become open enemies, ii. 515—519, 523, Kc. 
| No Inſtance of their being tried by the Laws of the 
I Country to which they are ſent, ii. 521. 
5 How puniſhable, in atrocious and 1 caſes, by 
| the Nation to which they are ſent, ii. 546—556-always 
| by way of ſelf-defence, not by regular trial, ii. 547-In- 
flanced in the Caſe of Gyllenburg, the Swediſh Am- 
baſſador to England, in 1717; ii. 548—550-What ſhall | 
| conſtitute the neceſſity which may authoriſe the reſtraint, 
j | | diſmiſſal, or even death of Ambaſſadors, a dangerous, 
| | 8 difficult and chimerical queſtion; Th 550—2. | 
if i Their Suite, whether privileged in criminal caſes, ii. 552—6- 
| Inftances in which this privilege was waved, ii. 5533 
ets or denied, ii. 553, 2 Bom, ii. 554, 6. * 
| Ixviolability. | 
Their privilege of being covered in the EEO of Sove- 
| reigns, ii. 563, 602, 1. | 
i8 Of Obedience, to the Pope, i ii. 523. 4+ 


By Of the Pope, termed Nuncios, ii. 384. 
5  AmBRoss St. Archbiſhop of Milan, his 1 br to Theo- 


doſius, ii. 41-43. 
| | AmER1Ca, conqueſt and ſettlement of, by the Spa derde, 
= | under the Pope's Grant, ii. Le: Engliſh Mo- 
narchs, ii. 114—116. 
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THE PRINCIPAL, MATTERS, bai lit 


Anal vis, a mode of Philoſophizlng, applicable as well.to 
| Morals as to Phyſicks, i. 66. Re 
Axcus MaxTrvs, his Inſtitution of the Roman Ceremonies 
| in declaring War, i. 184. a 0 | 
Adee Marſhal, Caſe of his Capture and Releaſe on 
Parole by Edward the Black Prince, ii. 181, 2. | 
; 08 „Duke of, his Behaviour to his Hotlages, i i. 289, 290. 
bis eruelty on the Capture of Montpelier, ii. 52, 13 "am 
Ax riocR, Prince of; See Saladin. 5 
Ar ax ARS, dangerous to Monarchies, i. 364, 5. 
APPEAL to Neutral Nations by Powers at Variance ; a frong 
feature of 1 improvement in the Law of Nations, i. 323. 
Inſtance of, in the diſpute between the Kings of Ar- 
ragon and Navarre in 1176; i. 323-in the conteſt be- 
tween Henry III. and his Barons, i 1, 324-0ther inſtances, 
i. 325-The moſt regular inſtance, that of Edward III. 
| againſt John K. of France, i. 326-of Edward III. to the 
Pope, againſt Philip of Valois, ii. 49-Probable Origin of 
this Appeal to Neutral Nations, il. f. 
To Superior Lords as a Common Court, or High Tribunal, 
in caſes of Delinquency by an inferior Feudatary, conſe- 
quences of, i. 377—388-Inſtantes of in, John King of 
England, i. 777 Henry III. King of England, i. 379, 
380-Edward I. i. 380*Edward II. i. 381 - Edward III, 
1, 382-Edward the Black Prince, i. 383-Charles the Bold 
1. 383, 4-Charles the Bad K. of Navarre, 1. 384-John 
Baliol, K. of Scotland, i. 385-other inſtances, i. 386, 7. 
Azzitrs-Fiefs, creation and effect of, i. 368. | 
ATHE15M, the profeſſion of men even in Ne e Societies, 
1. 108, 112. 
ArnEIs T bound by the Law of Nature, i. 53, 944. 
ATHENIANs, inconſiſtency of their character, i. 178, 180. 
Arrir a the ſcourge of God, how juſtly ſo. called, i. 215. 
Ab rens pa, Biſhops formerly ſo ſtiled, and why, ii. 80. 
Aurerfalup, title of the Emperours of the Eaſt, ii. 392: * 
| 5 AUXILIARY 
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| Avxitiany Treaties, their riſe and effect, ii. 291—5- Prin- 

FCiples of, ii, 291, 2-exemplified, in the Treaty between 

France and England in 1214, as to Sicily and Germany, 

Ii. 292, 3-in the Treaty of n ii. WIC an. 

Ii. 2935 4+ OD 
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Diiaion of Power, part of the tow of Nations in Europe 

only, i. 147, 8-Origin of, i. 369. 


| BarBanoss 4, Frederick (Emperour) See Adrian Nd . 


8 of Venice. 
BaRBART States, Treaties with, i i. 165, 8: fl. L 331, 2. 
| Barons, Feudal, their right of private War, i. 347, 8- 
See Private War - How far to be . as Sovereigns, 
1. 393—5. 
Banon1vs, his 8 for the Rudeneſs of Pope Celeſtine 
III. to the Emperour Henry VII. ii. 92. 


Ba RBIER, erected between Sovereigns meeting to treat 1 N 


each other, i. 279, 280. 
BaRTHOLOMEW, St. See Maſlacre. | 
Rasduus, a title aſſumed by the Eaftern Empecours, i ii. 396. 


| Bearnice, Siſter of Conſtance, Queen of Arragon ; 3 Caſe of 


her Deliverance from Caparuy, 2 1. 255. 
Beauv as, Biſhop of, anecdote of, i. 365. 
BecxtTT Thomas a, his military pomp, i. 366. 
Bx qu ESN of Dominions by their Sovereigns, ii. 263, 4. 
BxURNON VILLE, Commander of Soiſſons, the injuſtice of his 


Puniſhment, i. 261-Interceded for by many French 


Officers, his brothers in arms, it. 204 - 
BIxER (K. of Sweden) a Law of his againſt Slavery, i. u. 31. 
Bis Bors, their power co- equal: before the uſurpation of the 


Pope, ii. 79, 80 - ſtiled therefore Allenspahos, ii · 80 · their 


power in the primitive church, ii. 8 4. 


BLACKSTONE, his opinion as to the. Common Law of Eng- 


land relative to Ambaſſadors, ii. 502, 3: 543 *- 


Boxzmia, King of, his peculiar ſituation conlidered, it, 


PRs: 


nn 


A. 


The PRINCIPAL MATTERS: » ite f 


Bovir ger VIII. (Pope) his open uſurpation or temporal 
Power, ii. 93 - his conteſt with Philip IV. of France, ii. 
94—107-how ignominiouſly treated by Colonna and No- 
garet, agents of Philip, ii. 105-his death, ii. 106. 5 

Brornzxnoop of God, . what, and its eſtabliſhment, 11. 

24246. | 

BroTHzRsS in Arms ; ; See Chivatry; 52% of Arms. 

BunLenagui, an Opinion of his on the Law of Nations | 
conteſted, 1. 1 153. | | | 


/ 


; f : C. 


I 8 Hugh = Brother in gl to Bertrand du 
Gueſcelin, ii. 203, 4. See 2 5 
CanniBals, i. 81, x. 85. | 
CarTives in War, ſlavery of, i i. 10 - Slaughter of, by the 
Greeks, i i. 179, 180. See Slavery; Slaves ; nr of 
War. : | 
CaRDINALS, their claim of precedency before Kings, Ul. 
385, 8 . | 
Carngapes, his reaſoning « on Morality, i i. 72. 
CasTLEs, dangerous and vaſt number of, in England s and 
France, between the 11th and 15th N i. 344. 2. 
CaTHoLics. See Religion (Chriſtian) 
Caro the Younger, caſe of his acting as a Soldier, i i. 187. 
CeLesring III. (Pope) his inſolence to. the FIR 
Henry VII. ii. 92. 
Ceirs the parent nation of the Gauls 221 Britons, 3 i. 202- 
| their contempt of life, and defire of a violent death, : 
I. 203, 5, 7-their notions of Paradiſe, i. 206. 
CHALLENGES between Kings and Generals. See Chivalry. 
CHARLEMAGNE, his regret : at the progreſs of the Danes and 
_ Normans, i. 221-his cruelty to his Saxon Priſoners, 
_ juſtified by the then Law of Nations, i i. 224 bis Policy in 
5 colonizing with Priſoners of War, i. 225-the improve- 
ments in the Law of Europe, owing to his comprehenſive 


Ws i. \321-his Reſtriction of Private War, i. 346- 
<<: 5 Ander ä 
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under the precepts of the Chriſtian Religion, H. 154 
preſided at the Council of Frankfort in 794, ii. 58-almoſt 
Emperour of Europe, ii. 81. See Emperonr of Germany. 
CrxarLzs of Anjou, his cruelty to his Priſoners, i. 246-his, 
unjuſt treatment of Conraddin, i. 256. See Conraddin. 
CrarLes the Bold, his imprudence, (according to the then 
Law of Nations,) in putting himſelf 1 in end power of, | 
Lewis XI. i. 277, 8. | 
Enzvarzz8 de Reconnoiſſance, il. 26. 
_ Cnizyrain, the Principal of a deadly Feud, i. 350, 4. 5 
CHILDREN expoſed and inhumanly treated by various Nations 
— Natural Law, i. 76, 7: Sacrificed to the Gods, f . 
$4-under Natural Religion, i. 104- 2 
Cruſade of; See Cruſade. 
CnIN ESE, why they do not entertain Refi nein Embaſſies from 
bother Nations, ii. 481. Seen. 
Curyaray, its effe& on the European Law of Nations, i "oY 
330, Ff. Cap. 14, ii. 155 —230· . 
Origin of, ii. 155, 8. g 
The cauſe of conſiderable improvements in che Laws of | 
War, ii. 159. 160, 178. See Pope. 
Liberality and Courteſy, its two Aillinguliting” attributes, 
ii. 162-inffances of; in the behaviour of William Rufus, 
It, 162, 3-Earl of Glouceſter towards K. Stephen; it. 
163, 4-K. Stephen himſelf, ii. 164-in not attacking un- 
armed enemies, ii. 165-in the general conduct of Ed- 
ward III. and the Black Prince, ii. 165—$-in the caſe of 
Bertrand du Gueſcelin, ii. 167, 8— Carlonnet, 11. 169, 212 
French and Engliſh Monarchs, ii. 170, 1 - the Talbots 
and Xantrailles, ii. 171-in moderating the Price of Ran- 
| ſom, ü. 172. See Ranſom. 
1 idelity, another diſtin guiſhing attribute, ii. 1 74A palpable 
means of i improvement in the Law of Nations, ii. 174—5- 
and of War, ii. 178-Breach of, in Knights, ho w puniſhed» 
Ii. 176, 9. See Knights The probable Origin of giving 
liberty on parole to procure ranſom, ii. 179-Inſtances of, 
in | Wane and, Count of St, Pol, ii. 1 79 -Tho. Percy, an 
* | Engliſh 


* 


THE PRINCIPAL MATTERS,” Ixvii 


to | Bnglich Knight, f ii. 180 - Du Gueſzelib, U. 180- Such 
priſoners could not carry arms during their parole, ii. 
_ 180-Inftance ; in Charles de Blois, ii. 181 Exception in 
Marſhal d'Andregham priſoner to Edward the Black 
— Prinee, ii. a * Ran ren: er 
Carr ara; „ nid ns | 
Extenſion af Friendſhip, . ene of By Adopeten | 
of Knights or Sovereigns by each other, ii. 188-theſe, 
in fact, alliances, ii. 189 Ceremony of by delivery of 
Ame. ii. 189—19 1 - See i. -234 - other ceremonies, ii. 
491. This the origin of Knighthood, ii. 191.Relationſnhip 
ie. ee to ariſe from Adoption, - ii. ' 191-benevolent 
effects of in Adoptions; by the ſame perſon, ii. 191-into 
alle ': the ſame. order of Knighthood, ii. 192, z-extended even 
tod aſſiſtants in the ceremony, ii. 193, Kone mode of | 
1 OS by a grant of the ſame Coat of Arms, ii. 195- 
Inſtances; in the Count de Chimay adopted by Fer- 
dinand, K. of Aragon, ii. 195-René d' Argenſün; and 
+. the cuſtom of knighting Venetian Ambaſſadors in Frante : 
on taking leave, ii. 195 -Duke de Richlien; Who was 
created a Noble of Genoa, ii. 195-Lord' Malmſbury; 
permitted to quarter the Arms of the houſes of Bran- 
denburg and Orange, ii. 196-Another effect of Adop- | 
tion, The Fraternity of Arms, ii. 196- of Scythian ori- 
ginal, 28. horrid ceremonies of, ii. 198, 9- milder in 
civiliſed and Chriſtian Countries, ii. 198, 9. Effect of in 
amending the Law of Nations, ii. 199, 200-uſed between 
- Kings: and States, ii. 200, 1 interfered with Politica 
engagements, as in the Caſe of Henry K. of Caſtile, ii 
201 but not with the duties owing by Knights to idle? 
- Sovereigns, ii. 202 - though it then ſoftened the aſperi- 
ties of War, ib. inſtanced in the caſe of Gueſcelin and 
Hugh de Calverley, ii. 203, 4-and increaſed hoſpitality 
and eſteem, ii. 20 FRM the an de Recon- 
- noiflance, ii. 206. | 2 
—— its effect on the general operations 10 + States, 
ü. 206- by introducing Regularity in the declara- 


— 
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tion of War, i ii: 206, 77 —inſtanced; in the gallantry of 
Walter Manny, ii. 207, 8—Form: of fuch declarations ; 
by Letter, as in the Caſe of Charles V. and Edward III. 

ii. 208, o or by Heralds, as between Edward IV. and 
Lewis XI. ii, 209.—Origin of theſe forms, ii. 209, 210 
Regulation of, among German Princes by the Golden Bull, 

ii. 2105 241 —Magnanimity of the Chiefs in engaging each 

other, zi. 21 2-—n declaring the time and place for engage- 
ment between Armies, ii. 2 13. AInſtanced between Edward 
III. and Philip of France, in 13393 ii- 213 in the bat- 
tles of. Aginequrt, Verneuil, and Floddenfield, ii. 274, 5. 
and ſee. v. between Edward the Black Prince and Henry 
Ki of Caſtile, in 1367; ii. 215.—Theſe general challenges 
_- aroſe. from the cuſtem of private-duels, ii. 216. which alſo 
Produced challenges. between Leaders of Armies and Mo- 
. narchs, in which Kingdoms were ſometimes ſtaked, ii. 217. 
- —Inſtances. of, bythe Emperor Henry IV; Edward III. of 
England; Henry V. of England, ü. 217,8.—By Champions; 
..again&;Richard II. of England, ii. 218, 9. — Between Peter 
f Aragon and Charles of Anjou, in conſequence of the 
death of Qonraddin, ii. 219222. See Conraddin—on the 
ame quarrel between Rene,” Duke of Anjou, and Alphonſo, 
E. of Aragon, ii,-223-—5See further Declsz Goin 

CRZ1STIANEDY., See Religion (Chriſtien). 

Cnunen, immunities of, as a Sacred Black; i. 1 8.— 
fighting. and killing i in. how. nn, e NIIos. | 
ii. 16. 5 

crx, among Chriſtians: a Ang FO of men; ; 3nd why, 

ü. 33, 

Cuisson, Oliver de (Surnamed tha Abd: his conduct 
towards certain Hoſtages, i. 291. Inſtance of his re- 
venge, i. 297 his impriſonment and ranſom; i. 310, 311. 

Cops of the meat Nations, . due to * 

Ii. 9. 1-08 | 


Cox R, l opinion ; on an the privileges of Ambaſſadours IK 
the Engliſh Laws examined, 11. 533,4 4 on Treaties with 
Inßdels, ii, 325 - doubted, ii. 36. 
2 „% #8 Colonna, | 


"THE. PRINCIPAL MATTERS: 1 


; Colonna, See Boniface VIII. 


Commence, Treaties and 2 — Reſpeating; ik. 337 
358. 


Utility of bende conventions in e ii. 
33778 8. How far it is the duty of a State by the Law of Na- 
ture to encourage commerce, 11. 338—340-The Law of Na- 
tions on this ſubjeR, vague and indefinite, ji. 3 N 
| oy poſitive Inſtitutions, ii. 339, 340. 
- Cauſes why it did not flouriſh: in x the early ages, 
hs 340, I. 
— — Earlieft poſitive convention on che ſubject by 
| Cane, with the Emperor Conrad and Pope John, ii. 341. 
| Protected by Laws, of the Maritime States 
againſt Piracy, ii. 342-of the Swedes, in caſes of Ship- 
wreck, ii. 342-of the Danes and Sicilians to allow Sal- 
vage, 11. 343-of the Engliſh in favour of Merchants, ii. 344* 
of Oleron, ii. 345-Recapitulated, ii. 345 —9-Inftitutions - 
of Wiſbuy, ii. 349—351-Letter of K. Edward VI. in 
15533 ü. 352—5-Regulations of the Flemiſh States, ii. 
35 5—6-Conſequences of the Regularity of theſe Conven- 
tions, ii. 356, &c.-in the protection of Merchants on the 
breaking out of War, ii. 3568. | 
Common Cavst, Treaties to make; their principle and 
origin, ii. 315, 6-Inftances of; in 1197, between Engliſh 
Kings and Baldwin Count of Flanders, ii. 516, 7-Henry 
III. and Duke of Brittany, in 1225, ii. 317-Henry Earl of 
Luxenburg and Ferry Duke of Lorrain in 1266, ii. a 
CouMONWEALTEHS. See Republicks. | 
Couranus, Soldiers of Fortune, is. 299-their origin, in 
bands of Mercenary Soldiers, ii. 303—5-their exploits, it. 
| _ 205—8-ſubfidized, and treated with, by various Sovereigns, 
ii. 307, 8-311-under Count Mans feldt and the Duke of Saxe- 
Weimar; the latter ſubſidized by Richlieu, ii. 312314. 
Comr ns, Remark on his opinion as to the privileges of 
Ambaſſadors under the Engliſh Law., ii. 502, 5 44. 
Consorrnn, Soldiers of Fortune, ii. 299. . 
1 | 5 3 | Cox 
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| Connavdin, Heir to the Crown of Sicily, unjuſtly puniſhed 
as a Traitor by Charles Count of Provence, who. had con- 
quered his Kingdom, i. 256—2 59-Challenge of Peter of 
Arragon to Charles, in confequence, ii. 219 - his caſe, 
- quoted againſt the inviolability of Sovereigns out of 8 i 
-own territories, 300 years afterwards, ii. 582. 

reds; Treaties of, their effect on the Law of 
Nations in Europe, i. 272—291-Inſtances of, in caſes, of 
the German States (See G) ii. 274-The Swiſs Cantons, ii. 
274—6 (See S.) -the Teutonick 1 ii. ee e 
Tlanſeatick League. 

8 how far the as "oY unerring Rule of 
Moral Conduct, i. 51, 52, 87-Daes. not compel all Man- 
kind to the hers of the ſame m——_ of morals, i. 
88, 91. 

Context, neceſliry to the Covuniey of Society, in a point 
doubtful by the Law of Nature, ii. 2322 

consv L, the Cuſtom of I aroſe from n Conventions 
': Us 331. | 

enn ee See Wrontics -A full inſtance of their forming 

part of the Law of Nations, ii. 351, 2 

CoTrTon, Sir Robert, his Reaſoning on the Precedency oy 5 

Nations, ii. 369, 370-examined, ii. 370, &c. 7 

Council of Lyons, the firſt ; cauſe and effect of, and pro. 
GET 2 Sac at, ii. 59g—71-Members of, n. 61, 2. 

ee Second ; Members yes li, 7 nt 
| ecedings at, ii. 73. 

Trullanean; See T. 

Councils, General; their acknowledged power in Chriſten- 
dom from the XIth to XVth Century, ii. 67, 8, 9, 71, 
74, 5-held of right as often as the Jubilees, ii. 73-Their 

controul over the Papacy, ii. 75-even to depoſition, ii 1. 77— 
reset to be aſſembled e. the 255 5 . ii. 
103. - 

Croguant, a: er of Bone 1. «31 ly e ES 

ewe 


THE PRINCIPAL MATTERS, 1 ; 


ee Origin of, 1. 140-their influence on the * of 
Nations, it. 130, 1- in producing a new and perpetual 
_ cauſe for War againſt the enemies of Chriſtianity ; and 
for peace among its friends, ii. 131- inſtanced in the caſe 
of Spain, ii. 132-Portugal, ii. 133-Germany and France, 
Ii. 133, &C.-in the Cruſade SIE Saladin, ii. 134. 5 of 
St. Lewis, ii. 135. ah : 
Barbarity with which they were conducted, ii. 1 36—142 
inſtanced in the death of the Prince of a ii. 
137, 8-Pieul de Ragonet, ii. 138 - Maſſacre of the Pri- 
ſoners at Ptolemais by e I. ii. 1 w yan of this 
hath 11. 140, 1. | 
Conſidered as meritorious and expiatory in vin " 
1142, 3-undertaken, by children, ii. 143, 4-by the Paſ- 
toureux or ſhepherds, ii. 144—6-decline of, ii. 146— 
150 - a mean of getting rid of the banditti of a Nation, 
ii. 147-againſt Hereticks, ii. i 501633 468472, 3. 
Cus rou, has a conſiderable effeft upon Morals, . 1 % 
Czar of Ruſſa, wee of the Term, i i. 395. 


. | 5 5 
Dax NES and N ormans, nie of their exating tribute 
from other Nations, i. 221. 

Danes, their Law as to Salvage, ii. 343. 
DzapLy Feud ; See Feud. RE; 
Drarn, violent deſired by che Celts and Seandinanjan OD 
| honourable, i. 203, &c. | 

P. JOTARUS, K. of Galatia, his caſe, how 2 applicable to 
the Queſtion of the inviolability of Sovereigns out of | 
their own territories, ii. 581. f 

D3vonch, power of the Pope as to, ii. 43; 254-6, S 
| Doce of Venice, origin of his wee the Adriatic with 3 
King, ii. 110. Is 
Donner $4 fol, the term made uſe of when a perſon Wm 
do remain priſoner of War, i. 304, and u. 
Paving, their Cruelty to Priſoners of War, i. 206. 

[24 24 c F 4 OD Duet. 
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ELECTIVE Government; See Government. a 
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Ducaxon, a poſition of his as to the Right e war, 
4. 345, 6 


7 ip diſtin& from 3 Right of private war, i. 354. 2. 


one mode of terminating ſuch War; and the reaſon, i. 
357. 8. See Chivalry - Oath adminiſtered by the War- 
dens of the Liſts, ii. 224-Ceremonies on a defeat, ii. 
224, 5.-Reward of the Conquerors, ii. 224, 5· | 
Dates, a Soldier of Fortune, i ii. 314 
N nan! E. > 
Rec LESIASTICAL Eſtabliſhments, their egen on hy Law of 
Nations, Cap. 13. it p. 1, &c. See Religion (Chriſtian). 


EccLEes1AasTiCs, had the right een, war, i. 365, 6, 1. 


Ecsronpi what, i. 183. 


Boward III. his Appeal to Chriſtendom againk John K. of 
France, i. 326. See Appeal. Ceremony of his homage | 

to Philip of Valois, i. 472.——Appeal of Edward to the 
Pope againſt Philip, ii. 49, 50.-See Chivalry. 

Rus IV. his conference with . XI. at . 


1. 279. 


Epwaxsp the Black Pines, his Soden to the Envoy of 


Charles V. of France, i. 281. See Chivalr y. 
EDwany VI. his famous Letter i in favour of Commerce and 
Navigation, ii. 3525. | 
EL 1ZABETH, Q. of England; Head of the Proteſtants, ii. 470- 
Her Letter to Henry IV. of France on his change of 
Religion, 186. n. 
EuzAss1ES. See Ambaſladors. 


Eurzkoxs and Kings, diſtinction a See Kings. 


their Privilege of preſiding over Councils, ii. 58. 
— - and Popes, their mutual jealouſy of each Tiller, | 
225 K Ty 7. pee. * 
Eur ROR of Germany, this title inaccurate; © is . properly 
King of Germany and Emperor of the Romans, ii. 385. 
His ſtile and title, Zlected Roman Emperor a Ki Ing f 


: Germany, ii. 441. See On MES”, 
be * | . 


THE PRINCIPAL MATTERS. | bexiii - 


; Emrzz0n of Gennany, | rhe 0 
Cauſe of his precedence in Europe enge and 
> examined, ii. 396—442- 2 
| — in to the accident of kis ne to the 
EKRoman Sceptre as ſwayed by the Weſtern: Emperors ; 
which took place under gs in 80 ii. 396. 
See 422, 3. 5 
Queſtions arifing thereon, 1. As to the contital of the old 
Weſtern Roman Empire-2. What rights were renovated 
with the title - and 3. The affinity between the Kingdom 
of Germany and the Roman Empire, ii. 396, 7. 
1. The Weſtern Empire was revived in the perſon 'of 
- Charlemagne, by the Election of the Roman N | 
I1. 397» 83 424, 5 | 
2. The Rights renovated in the PS a4 the Emperors | 
_ difputable, ii. 398- aroſe from the remarkable union of 
dominion in Charlemagne, ii. 399-Idea'that the Emperor 


was the temporal, as the Pope the ſpiritual, head of 


Europe, ii. 400-expreſsly acknowledged by ſome Na- 
tions, and tacitly allowed by others, ii. 400-By the 
Engliſh under Henry II. and Richard I. ii. 40r.-A& of 
| Sovereignty exerciſed by the Emperor Sigiſmund in 
France, ii. 401-one proof of theſe pretenſions the power 
of creating Notaries, ii. 402, 3-High Ideas of the Im- 
perial Prerogatives, ii. 402—5-aflerted with a view to 
the enlargement of the Empire, ii. 405-Reſifted by Ed- 
ward III. of England, ii. 406- and Henry V. ii. 407- 
Salutation of his foot by inferior Monarchs, ii. 406. 
Gries power of creating Kings,” ii. 408, how far the 
inſtance of Pruſſia applies, ii. 409—414-of Hungary, 
. 41 5, 6-generally confined to the Vaſlals of the Em- 
peror, ii. 415-whether this power till remains, ii. 
416—420-Caſe of the King of 5 conſidered, ii. 
416—419. See Kings. | 
3. Real Nature of the Imperial Dignity and its preſent 
affinity with Germany, ii. 420—442-the territories of 
55 | „ | the 
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the German Monarch not the genuine remains of the old 
Roman Empire, ii. 421, &c:-Acceſſion of Charlemagne 
to the Imperial dignity, i il. 42 g-=6-who held almoſt all 
his poſſeſſions by different titles, ii. 426-various Kings 
ſucceeded to the Empire, till Otho I. or the Great, 
brought back the Imperial dignity to the family of 
Germany, ii. 427—431- 
When and how the Germanick Kingdom and the Roman 
Empire were united, ii. 438-by actual Convention between 
the Romans under Pope Adrian III. witk-Oths ins Great, 
ii. 438. 
The Remarkable Conflitution of the "EY U. . | 
- Titles and Sovereignties of the Kingdom of Germany 
and the Roman Empire, Kill remain, ü e diſtin, | 
ii. 440, 1. : 
EmyIReE, Princes of, by what means es have continned_ 50 
2b Sovereigns, L360. 
EncLianD more regular than other nations in their Laws of 
war from the 11th to the 1 5th e i. 266, 7-10, as 
to their private Wars, i. ns 180 
Exsrox pi what, 1. 182. 
EnTivs, K. of Sardinia, could ndt obtain > * ; GP 
Why; i. 301. 


— 


Es cnREAN of Fiefs to the e Sovereign lr the Feudal 


Syſtem, i. 383, &c.-Diſputes as to, how decided, i. 389- 
Inſtances of, in the caſe of, the Earldom of Provence, 
i. 390.-Artois and Burgundy, i. 391-Milan, i. 391, 2- 
Theſe Eſcheats part of the Law of Nations: in Europe as | 
affected by the Feudal Syſtem, i. 393—5. | | 
Euxor E, conſidered as a Republick of States, i. 149, 163, $2 
ii. 55—73-change cauſed in this n 125 the . 
theran Re formation, 11. 466, &c. | 
ExCcOMMUNICATION,' See Pope. iy Maca * 


: F. 
Fal DE. See Feud, (Deadly). : 
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| Fare CONE a, Dr. his reaſoning on the oiinicigs of the 
' Grecian Law of Nations, i. 195, 6-the JE of it 
examined, i. 196, 200. 
Fezup (Deadly) its Origin, i. - implicated 
therein, i. 349, 350, 2, 3. 
f EUDAL Syſtem, its influence on the Law of Nations in 
Europe, i. Cap. XI. p. 329. 332, 3-Cap. XII. i. p. 337- 
Its moſt obvious effects; to multiply the number of 
Sovereign States, i. 339-to give a right of interference 
io nations with each e i. * ae Eſcheat; Pre 


vate War. wet = 
Fiers and Arriere-fiefs, ervartanh of, over dre Weſtern Coun- 
tries, i. 367-8. A 


— Eſcheat of; See Eſcheat. 

> "Me LEURY Abbe, his obſervations on the Bull Une gangen 

examined, ii. 99 8 F 

Forrarevnn of the real mand power, can never legally 

or conſtitutionally happen, ii. $10—314. | 
 FosTER, his opinion as to the inviolability of Ambaſſadors 
by the law of England, ji. 540, 1-examined, ii. 542; &c. 

Fowxks de Breauts, his reſiſtance to the Civil Power, i. 357. 

| Francs, the parent of many kingdoms, i. 358, z.-Origin of . 

the States-General there, ii. 97. See French. 

Francis I, rot the firſt Chriſtian Sovereign,” who entered 

into alliance with the Turks, i. 167: ii. 334-his breach 
of the Treaty with Charles V. to be attributed to the im- 
perfection of the Law of Nations, ii. e it: wh 

FRATERNITY of Arms. See Chivalry. | 

FrEDERICE of Auftria, his unjuſt puniſhment, i 15 257 See 
Conraddin, 

FREDERICK II. Emperor, and Innocent IV. (Pope) the don- 
teſt between them, and the deciſion of the firſt Eg: af 
Lyons thereon, ii. 59—71. 

Frenca Republic withdrew from the obſervance of the 
Law of Nations; and how; i. 183: ii. 238; 357-opinion 
_ that the bounds of its Empire had been marked out by 
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Nature, i. 78- from humanity, i. 153, #.-in 
the decree for the laughter of priſoners, ii. 172, 3-its 
contempt for the Chriſtian Religion, one canke of its 
erimes, ii. 7, 8. See Genet; Alehin. 

Mawes, their Conſtitution of 1791, imperfect; i in the at- 
tempt to deſtroy the 169 r of the Sovereign 
Power, ii. $11, 12. Y 

; 8. 


; eee defieged, relieving; under what circumſtances 


conſidered as contrary to the Laws of War, between the 
31th and the 15th Century, i. 264-defending, puniſhed 
by the Conqueror, id.-See Generals; Priſoners. i 
= Origin of agreeing to ſurrender in caſe afliſtance 
does not arrive in a certain time, ii. 225, 6-Inftances of; 
jn the Siege of Breſt in 1373; ii. 226, 9-Derval and 
Moiſſac; ii. W 14155 Bourdeaux i in 1451 3 
U. 229. 
Generals: of the enemy when taken ideen how W 
treated by the Romans, i. 189, 190. (See Triumph)-by * 
the Goths, i. 223, 4-under the European Law of Na- 
tions from the 11th to the 15th Century, i. 260—263. 


GN ET, The French Republican Envoy to America; Caſe | 


of his Renunciation of the Law of Nations, i. 161. 
Gx, Republic of, not allowed to rank with the nen | 
of Europe, ii. 449, 450. . 
Grocrarnicar Situation of Nations, its i. 137 83 
ii. 316. | 
Germans, Antient, their ae ee 4 i. 218. 


GERMAN States confederation of, its baſis the ane Bull, 


It. 274- Bs 
Grrmany, Emperor of. See _ 7 | 
G:nzon, his praiſe of general ane how far jſt, 1 it. 
9, 10. 
G. PT, deed of, alienttion of dominions of Sovereigns by 
inſtanced in the caſe of n Arles, Theſſalonica, 


Us 26 . 
* Gor bx 
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Sani Bull, Regulations by, as to declaring War FOTO 
the German Princes, ii. 210, 11 -Baſis of their confedera- 


tion, ii. 274. 5 
GorTus ; See Scandinayians.” 


_  GoveRNMENT, coeval with the exiſtence of Mankind, i. 21 
Right of the People to overthrow, a pernicious maxim, 


i. 86 - Elective, vices of, i. 359. 


Gaza Company, a Band of Mercenary. Soldiers in the 126k! 


Century, who SORE mne een ii. 
e 

'Grners, Law of Nattvik as obſerved by, Chap VI. i. p. 
171—184.Cauſe of their differing in Prineiple from the 
Romans, as to this Law examined, i. 1959—200. 


_ Grecory VII. (Pope) founder of the Papal Uſurpations, 


i. 344 ii. $6, 7 - his proceedings againſt the Emperour 
Henry IV. ii. 88—91. See Pope. 

G „ his confutation of Carneades, i. 72 - inconſiſtency 
of his conduct with his 8 e re on the Precedeney of 
er 11. 372, 3. 

Founder of the preſent On of the Law of 


Nations, ii. 604-Origin of his Treatiſe De Jure Belli 
& Pacis, ii. 614—616-why fo called, ii. Gz z his con- 
finement and cauſe thereof, ii. 616, 17-his eſcape by the 


aſſiſtance of his wife, ii. 618 her Character, ii. 617- 


Method he purſued in forming his work, ii. 618, 19-- 
The Elector Palatine Charles Lewis, the firſt real patron. 


of his rreatiſe, ii. 620-Oppoſition to its tenets, ii. 620- 
_ unſucceſsful, ii. 621-Works of Puffendorf and Vattel 

founded on his Treatiſe, ii. ith {as of _ Trea- 
tiſe, ii. 622, 3, 4. 


Oe Duke of, his good faith, as a Kuen, on 11. 


Capture, 1. 186—8. 


GueSCELIN, Bertrand du, his ſurrender as Priſoner of War, 7 


1. 304. z.-his Ranſom, 1. 306; ii. 1668; 180; 204- 


Capture of his Brother by Thomas of Canterbury during 
2 truce, i. ee Th OE his Separation with De 


Calverley, 


45 
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-  Calverley, his Brother i in Arms, i ii. 202, 3. See Chivalrys 
Leader of the Companies, ii. zog his 5 to . 
non and the Pope, ii. 30g. I 

Gvu1sz, Duke of, his infraction of the Law of Nations; i i. 145. ö 
ht ng the Swediſh Ambaſſador in N hie 
© Calc, ii. 7491 5 50. 


Hats, deprivation of, a Gen of dime! i. 100. | 
HaLe, his opinion as to the privileges of Ambaſſadors der 
the Engliſh Law ; examined, ii. 534, 5: 540, I, 2, &c. 553. 
Naxs EAT IG League, remarks on the nature of, ii. 276, 7. 
The Aflociation artificial, ii. 277-The members of it 
in general not independent, ii. 277-Originally formed 
for commercial purpoſes, ii. 277-Cities that compoſed 
the alliance, i It. 278-ſingly dependent, but colleQiyely 
independent ii. 279 - extended its views to Sovereign 
power, ii. 279-The queſtion whether it was a Society of 
Merchants, or a Sovereign power, conſidered, ii. 280— 
290-how it aroſe, ii. 281-if not Sovereign, it exerciſed 
the rights of Sovereignty, ii. 282-Infſtanced in their war 
with Denmark in 1361, ii. 282-in'the 15th century, ii. 
283, 4-in various Acts of Sovereignty, ii. 285-in their 
treaties, ii. 286-particularly that of * in 1 5 ii. 
* 287—9-Its annihilation, 11. 2990. 
Harrixkss the end of Moral Philoſophy, i. . 19. 
HazorD Duke of Weſley, caſe of his detention in Nor- 
mandy, though driven on the coaſt by a ſtorm, i. 269. 
HasT1xGs, Battle of, its qonſequences to England, i. 333. 
Henzy II. of England, his affecting — W his Sons 
to Pope Alexander, ii. 46. 


II. of England, his acceptance of the Crown un Sicily and 


Naples, for his Son, ii. 119, 120. 

—IV. Emperour, his conteſt wth Pope Gregory vn. li. 
88—91 „n. 

— VI. Emperour, his craelty to the hofiages in his rower, i. 
289- Interference of the Tope with, in favour of Tancred 


K. of Wen 5 1 it, 45. 
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Henry VII. Emperor; See Celeſtine III. 
HERACL1Us, his regard to the Chriſtian Law of Ons a 
Religion, 1 1. 21. ; : 
HenALDRY originated from Chivalty, i ils 194. . 
HERALDSs, their rights enjoyed under the Law of Nations, i. 
| 287-frequently diſregarded i in the period between the- 
11th and 15th Century, i. 286—288-the inſtruments 15 | 
' declaring war, it. 207=9; 214. | 
College of, among the Romans, i. 19. 
Hicn Jus rig, Power of Life and Death, i. 356. 
Fodtaws CufErs, were the laſt who poſſeſſed the of 
| Private War in Europe, i. 362. 
HII DE BRAND; See Gregory VII. 
nnn, his Opinion on the State of Nature, 3 i. 72. (Cee | 
state of Nature) ii. 611. 
| Hott. avD, when firſt allowed to rank among the Monarchies 
bo Europe, ii. 431. p | 
Homace, Ceremony of, degrading, when to be performed by 
independent Sovereigns, i. 371—374. See Kings. 
| HosPiTALITY, Laws of, reſpected by many ſavage and fe- 
i rocious Nations, i 1. 232, 3-enforced by the Chriſtian Re- ö 
ligion, ii. 13, 14. N 
Hos racESs, Priſoners of War conſidered as, i. 254—2 56- 
cruelties exerciſed towards, from the 1 ith to the 1 5th | 
Century, 1. 288—293. 
for Priſoners on Parole, ii. 180. | 
HOowEL, his Arguments on the Precedency 95 Nations, Ke, | 
380, 1. | 
Human Sacrifices, among garage Nations, i. 55-under Na- 
tural Religion, i. 103, 104, u. V 
Hu x GARIANSs, their Law in favour of Strangers, i al. 13, 4 
ih of Slaves, ii. 29. 
Hy xs, their devaſtations of the Roman Empike, i i, 2123 4 8 
= OR On I of, i. 216. | 


— 
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Lond. 


Jams, Son of Robert K. of Scotland, his detention by Henry | 
: VIV. of England, i. 272, 310. | | 

IxzusaL ZM conſidered by the Turks as defiled by the 
Chriſtians, ii. 140. 

- 10 Its defence, ſuppoſed to be the duty if every Chriſtian, i 
142, 6. See Cruſades. 

" Jaws 5 though diſperſed over the earth, yet retaining / US 
characteriſtic marks of a diſtint nation, ii. 127-the ab- 
| horrence they were held in, and the. perſecutions they 
ſuffered, from the 11th to che 15th e ii. 127— 

130 and 2. . 

Ix cESsHvOUSG MarRIaces, . by yarious Nations as i 

not contrary to Natural Law, i. 75. — 

IX EGVALITY of Mankind, principle of the * 5 

6 Law of Nations, i. 29. f 
"ans right of conquering, in order to convert them, 
when part of the European Law of Nations, i ii. 109— 
116-Treaties with, i. 167. See Treaties, _ 

IxGELRAM DE NoG ENT, his caſe, how appicable, to the queſ- 

tion of the Inviolability of Sovereigns, ii. 54. 
xNaTE Knowledge of Right and Wrong, how conneRted 
with Conſcience, under Natural Law, i. 89. | 

Inxocsxrt IV. (Pope) his conteſt with Frederick II. and os | 
deciſion of the firſt Council of Lyons thereon, ii. 59—71. 

IxrERDIor of the Pope, its effect in enforcing Treaties, 


Hs 54 LO inns Fe - 
INvIOLABILITY OF ABa354v0Ks, full conſidered, ii. 


n 25 T 
I the caſe of Leſlie, 
. Biſhop of Roſs, Ambaſſador of Mary Q. of Scots, ii. 
486—492-Opinion of the Engliſh Civilians thereon, ii. 
| 487—490: (wherein of, Ambaſſadors, procuring Inſur- 
rection, ii. 487, 8 - of a depoſed Prince, ii. 488 - of a . 
Prince detained, ii. as EY an Ambaſſa- 
Ro | | dor, 


* 


_ 


— 


THE PRINCIPAL MATTERS. | lxxxi, 


dor, 1 ji. 489, 490 - -an Ambaſſador 8 abetting Treaſon, 
U. 490.)—This opinion diſputed, i 11.4923 539 : 
InvioLaniliry or. AMBas8aDORs, two-fold ; as to their 
protection and privileges; and their exemption from the 
Civil and criminal laws of the country they are ſent to, 
"40% 4-conſidered, ii. 494, 5-Examples of, and conſe- 
_ © quences of the violation of this right, ii. 4957: -how 
2 ſuch violation i is puniſhed, 11. 503» 3 
— . — Rule of, in Civil mat- 
ters; to  battow every privilege the want of which would 
interfere with the purpoſes of the Embaſſy, ii. 497-ex- | 
| tended to his ſuite, ib.-not unjuſt, becauſe known, ;b.-in 
| England, under Stat. 7 An. c. 12; li. 498-Origin of that 
AR, ii. 499-Obſervations on, ii. 501—3. Caſe of Phil. | 
3 5 Weiſeman and a Daniſh Ambaſſador, ii. 503=5. 5 
— — —_— In Criminal Caſes, 
oh - ond - | Reaſonings on, ii. .507. (See Inviolability of 
Sovereigns) - confined ſolely to exemption from the juriſ- 
_ diftion of the tribunals of the country where he reſides 
oy 5 as Ambaſſador, ii. 515; 545-Reaſons thereof; from his 
character, and the freedom neceſſary to the exerciſe of 
his powers, ii. 5 16—519-Authors in ſupport of this. 
wy Poſition, ii. 519 and 2.—5 21. 8 
ws Fu — Practice of Europe in 
favour of, ii. 5217 &c.-Inftanced in many caſes: viz. 
Mendoza, the Spaniſh Ambaſſador to England f in- 1584, 
11. 522, 3-L' Aubeipine, French Ambaſſador three years 
afterwards, ii. 523, 4-Comte de Rochpot, French Am- 
baſſador to Spain in 1601, 1 11. 525. De Zuniga, Spaniſh 
- Amb. to France under Henry IV. ii. 52 5-A Secretary to 
another Spaniſh Amb. in the ſame King's time, ii. 526- 
An Attendant of Rofny (Sully) French Amb. in Eng- 
land in 1603 ; * 526-Bedmar, Spaniſh Amb. at Venice, 
ii. 527-Inoyoſa and Colonna, Spaniſh Amb: to England 
under Jac. I. ii. 527, 94 Domeſtic of De Thou, French 
Amb. at the Hague, ii. 529. 530-One of the ſuite of a 
Spaniſm Amb. to France in * ii. 530, 1.-De Baſs, 
* Wench 
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French Amb. to Gronrrall in 1654, ii. 531-Spaniſh Amb. 
to Charles It. of England, ii. 5 32-This right ſometimes. 
acknowledged even by the 'Turks, ii. 552. Reaſonings on. 
by Engliſh Lawyers; Coke, ii. 533-Comyns, ii. 502, 
534 Hale, 534; 540, 1 - Fofter, 546—2-exainined, 542—5- 
Caſe of Don Pantaleon Sa, whether contrary to the above 
ptaQtice; 11-535. See Ambaſſadors. 5 
eee or AMBASSADORS, as relates to States 
through which they paſs, ii. 556—564-maintained by 
Vattel, ti. $56-On the Caſe of Rincon and Frigoze, Am- 
baffadors of Francis I. of France, ii. $57-denied by all 
other authors, who / hold that very caſe not to be an in- 
fringement of the Law of Nations, ii. 558—560-atid by 
many other caſes ; viz. Saint Andre, Ambaſſ. of Henry II. 

. of France to Eduard VI. of England, ii. 560, 1-Ambaſſ. 
of Selim II. ii. 561- of the Republic of Poland, ii. 561, 2- 
of France to Scotland, ii. 562-of Venice to Great-Britain, 

I. 562, 3- all detained, or commanded to depart, by States 
| through which they paſſed— And of the Portugueſe Am- 
baffador to the States paſſing through England in i641, 
ii. 563. | 
IN VIOLABILIT Y or 1 Powers, ON 
Principle of, ii. 507-neceflity of, ii. 508-part of their very 
being, i ii. 507-cauſe of their independence, ii. 5 10—5 12 
conſidered in the caſe of a Public Functionary, ii. 508. 
5 14-If a radical, an incurable, defect in all Governments, | 

ii. 50g, 510-admits of no Judge, ii. 510—5 12 No confti- 

tutional remedy againſt, in England, ii. 510-or any where, 

ii. 510—512-Reſoutce, in caſes of neceſſity, not in the 

La, but in the wivlation of it, ii. 512, 13-Inftanced in 

the Engliſh Revolation, 1 ii. 513, 14. See R. 
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— Caſe of Mary, Queen 
of . conſidered at length, ii. 564599. See M. 
n — how this Inviolability 


in the * 5 ine is affected by his reſidence in 


a foreign country, il. 7 99-This queſtion Rated un- 
; a fairly - 


| THE PRINCIPAL MATTER. li 


fairly in the caſe of Mary Q. of Scots, ii. 579, $89- 
._ . Opinion of the Civilians thereon, ii. 578,9: 593, 4-exa- 
mined, 594, 6-Why it ſhould not be allowed, ii. 596, 8. 
Joan D' Are, queſtion as to her puniſhment, i. 262-her fur- 
render as Priſoner of wn i. 304, u.-Sale of, as ſuch, 
1. %%% 
Joax, Queen of Naples, caſe of her id 1. 260-How 
; applicable to the ne of the nne of Sove- 
reigns, ii. 583. : 
Jonx, King of England, effe of his being — 
by the Pope, ii. 39, 40. See Pope; Appeal; Chivalry. 
Joun II. K. of France, price of his ranſom, i. 299. See i. 314 
his Cruſade, ii. 146, 7-his Sentiments of Honour, ii. 175. 
Is1DoR, the Collection of the Decrees of General Councils 
_ _ attributed to him, forged, ii. 78, 9-The contents of that 
forged collection the foundation of the papal uſurpations, 
ii. 82—84-The real author of this forgery not Wane 
known, ii. 85 and .- its detection, ii. 86 and a. 
eee cruelty of their Laws. of War, from the 11th to 
| the 15th Century, i. 245.8. \ 
Jus AL.ninaTvus, a proof of che inhumant of he earl Law | 
of n i. 2335. | 
1 | K. 7 - 
| — Olaus- Magnus. minus deſcription of, 
| ii. 351, 1. 
Kincs, diſtinction 0 them and abe 1. 387 
whence it aroſe, ii. 487—8-is really in favour of Kings, 
11. 388-meaning of the term, ii. 388-3 90-Divided by 
Coke, into Independent or Paramount, and Homagers 
or Feudataries, ii. 390, 1 Anointed and not anointed, 
ii. 406, 5. The title of Emperor aſſumed by many Kings, 
particularly of England, ii. 3924. applied to Cromwell, 
ii. 394-aſſumed by the Monarchs of France, Spain and 
Ruſſia, ii. 394, 5-No natural pre-eminence attached to 
either, ii. 39 5-6. dee Emperor of Germany. | 
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* ALPHABETICAL TABLE. or 
Kix o, of che Iſles of Wight, Guernſey and Jerſey, Beau- - 


champ, E. of Warwick, created by Henry oy ii. * 
Of Man, legally Royal, ii. 419 and u. x | 
KniGaTs and Knighthood. See Chivalry. . p 
Their qualifications, ii. 159——161-Chriſtianity one, ii. 45 


i Degradation of, the ceremony attending, ii, 166, . 
Dubbing or adopting, origin and e of, ii. 188— 


191. See Chivalry. | 
Companions of the ſame. order could not fight 0 each 
-... Other without leave of the. e ii. 88 ü | 
Of Gratitude, Hh». 205. 95 


1 


Fee Robert, Lord of the Caſtle of ee his conduct 45 


in a caſe of Sponfio, i. 289—292. 
Kpunhe, or Secret Lav. of the e at as-to Slave, 1. 181, 
925. n a 
L. e eee 
Ls QF. his + diſgraceful quibble': on ths nue. 
with Antiochus, i. 192 and x. 
1608000 ARDs, fabulous account of, i. 417 
LArERAN Council, (Third) decree of, patent the + lavery of 
. Chriſtians, ii. 31. | 287% 1 
Law or NaTIONs, | | 
] bat it is; Cap. I. i. p. U Ke. See p. 24, 25. 


Characteriſtic diſtinction between that, and, the Civil or 

Municipal Law, i. 3, 32, 33 - not antiently. well under- 
.. Rood, i. 220 · inſtance of reſemblance between thoſe. 
Laws, ii. 239, 240-Whether it is merely the Law of Na- 


ture, or compoſed of poſitive inſtitutions, i. 4-Names 


of Authors pro and con. i. 4- Summary of the arguments 
uſed to ſhew that it is merely the Law of Nature, i. 5—9- 


The reaſons for queſtioning thoſe arguments, i. g, &c. 

Particulars in which the Law of Nature and of Nations 

differ, i. 9, 13,18, 19 - Pn between thoſe 
a, d * . 95 3 lun tl 
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In general, founded on cuſtom, i. 22, 26-In caſes without 
precedent, i it may be ſaid to be the Law of e 1. 24. 
Law or Narioxs, Secondary, what, i. 9. 
May be conſidered as the Law of Nature, modified by the 
Cuſtoms of Nations, i. 24. 25, 35. | 
Breach of, how remedied, i. 34, 193- | | 
Principle of, according to Monteſquieu, i. 36. Se ii. 203. 
See Law of Nature; Religion (Natural Y | 
| Foundation of, i. Cap. III. 
Neither Natural Conſcience nor . Religion can 
et produce a certain univerſal Law, on which to ground 
the principle of a Law of Nations, for all the Fn - [ 
I. 20. See i. 36, big | 
Effect of the Chriſtian Revelation on this $ubjes, 1. 10 
125. ii. 4—7. See Religion (Chriſtian.): ) + 
Origin of the Obligation of the Law of Nations, i. ih” . 
Not the Law of all Nations, but of ſuch claſſes as are 
united by ſimilar religions or moral Syſtems, i. "pt 8 
137+ 157: 162,9: 1993 393-5. 
This propoſition never before broadly advanced, i i. 169. 
In Europe and her dependencies, the moral Syſtem is 
founded on Chriſtianity, i i. 128 162. See Religion 
(Chriſtian.) 1 1 
Not the Law of the Warld, Cap. IV. i. p. 131. 
Manners of various Nations affect their intercourſe with 
each other, 1. 131, 2-Inſtances thereof, i. 132, 6 | 
The Laws of one claſs of Nations not to be applied to 
_ thoſe of another claſs, i. 135. 7-Circumſtances which 
cauſe ſuch claſſes, i. 13718. ii. 474, 5, 3 claſſes 
have diſtinct cuſtoms, 4. 1 39- 
Effect of Religion and its Sects on this "OE 1. 139147. 
" Ui: 466—477. See Religion (Chriſtian) - of the Balance 
of Power, 4. 147-Hints of many writers, that the 
Law of Nations is partial, and not univerſal, viz. De 
Callieres, i. 149-Van Bynkerſhoek, i. 1 - Hattel, 1. 150, 1 
| Grotius, Suarez, i. 151, * 11 53.5 e | 
* 15 6,7. 5 5 
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EAw or Nations, | 

Heu the different claſſes of Nations may be auer, Cap. V. 
1. p. 1593 160. | 

On the one hand, by their making treaties, entertainin ” 

embaſſies, deciding by one known ſettled Rule, uſing 
the ſame Cuſtoms and Religion, i. 160, 1 -or, on the 
other, by refuſing to acknowledge authorities received | 
by other States, i, 161, 2. 

Some Nations in a kind of twilight res two dilinct 
Laws of Nations, i. 162, 3-Such formerly were the 
Turks, Rieffians, Poles and Pruſſians, i. 163, 5-Their ac- 

eeſſion to any diſtin Law gradual, and generally by 
Treaty, as in the caſe of the Porte, and very lately of 
the Barbary States, i. 165, 8. gh ii. 331, 2, 47. 
Hiſtory , in Europe, 
As obſerved by the Greths and Romans, Cap. VI. i. p. 171 & 
Egg. Variation between them, cauſe of, i. 195 200 aq 

obſerved by the Scandinavians, Cap. VII. i. p. 201, &c. 

From the fall of the Roman Empire to tbe 11th Century, 
Cap. VIII. i. p. 211. No known or ſettled Code of 
this Law during that period, i, 236. 

From the 11th to the 15th Century, Cap. IX. i. p. 241. 

An inftance (perhaps the firſt) in which it was conſidered 
as a Science, i. 259. Dk 

Rat age of, Cap. X. i. 2318. - See Charlemagne. 

under the Chriſtian Religion, aroſe di- 
realy from that Religion, and not from extraneous 
cauſes, ii. 6—11. 

Influence of particular Inftitutions on; namely, the Feudal 
Syſtem ; the Chriſtian Religion ; Chivalry ; Treaties . 
Precedency of Nations; generally . Os XI, 

1. p. 239. , 5 

by the Feudal Syſtem, 7 *in. i. iy 337395" | 
See F. and ii. 23h 

by Chriſtianity, and ahi Eccleſiaſtical BRablih- 5 

ments, Cap. XIII. ii. p 1. See ä nen and 


ii. 231. 
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THE PRINCIPAL MATTERS. IXxxvii 


| Co or NaTions, Hiſtory 7. „„ | 
| Influence on, i 5 
by Chivalry, Cap. xIV. 11. P. 5 19. See Chi- 
valry, and it. 231. 7 
by Treaties and Conventions, Cap. XV. i U. p. 231 
a 358. See Treaties. | 
under Rank and Claims of the Nations of Eu- 
rope, Cap. XVI. ii. 359465. | 
Flop of, continued Pane? 1 5b, zo 17th Centiry, Cap XVII.. 
ii. 4(66—605f. 5 
i the effect of the Lutheran Reformation, ii. 466. | 
474-the enmity between the Mahometans and Chriſti- 
ans, ii. 474477 
As to Ambaſſadors, their Privileges and Immunities, 
i. 477564. See Ambaſſadors ; Inviolability. 
Imperfection of this Law, even during the laſt mentioned 
period, ii. 599-inftanced in the caſe of Francis I. of 
France, ji. 599—601.-in the rigour of the Laws of 
War, ii. 602-Cauſes of, ii. 603, 6 066. : 
Jn the Age of Grolius, Cap. XVIII. ii, 606, uſque ad fin. 
The term Law of Nations vague and indeterminate, 
ii. 606 Various opinions on, i6.-Confined by many to the 
Roman Civil Law, ii. 607—9-this calculated to lead 
nations into error, ii. 60g-inſtanced i in the debates on the 
reſtitution of Calais demanded in 1567, ii. 610-effe& of 
this uncertainty, ii. 612, 13-Early Writers on the Sub- 
ject; Albericus Gentilis ; Balthazar Ayala, &c. * 3. He 
See Grotius; Puffendorf; 3 Nun, 
Law OF NATURE, 
Divided by ſome, into abſolute had W i. 28, 30- 15 
This method nugatory, ji. 31 5 
\ The Obligations of, Cap. II. i. p. 35—119. 
„ either animate, or inanimate beings; the former 
governed either by inſtinct or . Man * both, 
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Binding even on Atheiſts, i. 535 94. : 
- Unable of itſelf to produce a definite Law for all man- 
1. 
Univerſal and immutable in general principles ; but W 
| and uncertain in practice, 1. 35. 40, 53, 56 ref 71 
eg. 87, 118, 119. 
A few great principles, of univerſal ability,'i 1. 71. 1 
Whether particular moral duties are obligatory from the 
force of natural law, independent of the revealed com- 
mands of the Deity ? i. 42, 57 
The Advocates for and againſt the above propoſition. 
1. 42, 3-Summary of Arguments 1 in fupport of it, 1. 1 
56-examingd, i. 56 & 2 | 
The Hiſtory of Man the only 8 to this Law, i i. 1 N 
To be binding on all, muſt be uniform and univerſally re- 
ceived by mankind, i. 63—66; 87; 118, 119. 
Crimes againſt the Decalogue held by Suarez to be erimes 
againſt the Law of Nature, 1. 81-But committed by all 
Savage 8 i. 81 & "ay See mts ; Children ; | 
Parents. 85 
This Law, (as far as it concerns the particular Ramifcatigns of 
Morality) either does not now exiſt, or is ſo confounded 
with prejudice and cuſtom, as to be no certain, ſatis- 
factory, and univerſal rule, i. 90, 91-and cannot there- 
fore, in thoſe ramifications, be obli igntory. nyon all, 
1. 94, 95, 107. See ii. 337—340. 
See Religion. 
Lecarus, an indiſtin& term to fignify an Ambaſlador, or 2 
Deputy of a Province, ii. 502, 60g. 2 by 
LSsTIE (Bp. of Roſſe) ſee Inviolability of Ambaſſadors - his 
knowledge of the Law of Nations as to the Right of 
Ambaſſadors, ii. 491, 2. 
Lewis XI. his conduct to Charles the Bold, i. 277, 8- his 
diſtruſtful conference with Edward IV. i. 279 - his caprice 
in the ranſom of a priſoner, i. 30. See Chivalry. 
/ LICINIUS, 


THE "PRINCIPAL MATTERS, lxxx[z- 


| Tier n1vs; his caſe how applicable to the Law of Nations on 

the Inviolability of Sovereigns, ii. 581, 2. | 

L1z6tr Ambaſſadors, whence ſo called, ii. 134, 1. 

| Linvdesey, See Redeman ; Chivalry. 

| LOTHARIUS, King of Lorrain, his de with che rere as 
do his Queen, ii. 43, 4. 1 
| r King of the Lombards, his OD for tho 

Chriſtian Religion, i. 231. 

Orin See Religion (Chriſtian). 

| Lroxs ; why choſen for the 2 the — Sn there, 
1 Sn Councils. - 
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Mackenzie, Sir George, his opinions on the Precedency of”: - 
Nations, ii. 372, 5, 6: 442, ; 443, 1. | 
ManoMETAN REL1Gciov, its effect on the Law of Nations, 
1 1395 145, 6: ii. 474, 475, 6. See Cruſades; Treaties. 
— — Principle of, to deſtroy its ene 
mies, ii. 140, 3 - how qualified, ii. 141, 2. * 
MaixrROr, natural Son of Frederick II. his _— to 
Prelates taken in War, i. 246. | | 
| MaLusBu xy Lord; permitted to quarter the Arms "of the 
Houſes of anden and unge, H. 196. See Chi- 
_ 
Man, Iſle, Kings of, li. 419. 
Mxxcoulx, King of the F ranks, caſe of his breach of Toney 
with the Romans, 1. 220. 
MARGARET, Counteſs of Richmond, NY] of Hen. vl. her 
_ zeal for the Cruſades, ii. 148, 9 
Ma RRIAGE, Treaties of, their 18 on the Law of Nations, 
Iii. 241—2536-ſmall among the Nations of Antiquity and 
Infidel people of modern times, ii. 241-Rights of Fe- 
males in the German and Scythian Nations, ii. 241- 
transfer of Empires by marriage nearly peculiar to 
Europe, ii. 242-Inſtances of, in the Kingdoms of the 
North and Weſt, i ii. W in the Kingdom of 
1 8 Nanu f 
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Navarre, ii. 243-Duchy of Auſtria, ii. 243, 4-In Spain 
and Italy, ii. 244-France exempt from, by the Salic Law, 
ii. 244-extenſive effects of, ii. 244, 5-by. which treaties 
became neceſſary, ii. 245, 6-Inſtances of; on the mar- 

.. Fiage of John, K. of England, ii. 246-William, K. of 
Sicily in 1178, ii. 247-Philip of Flanders in 1193, ii. 247- 
Alexander, K. of Scotland in 1210, ii. 247-Charles VIII. 

of France in 1493, ii. 248-Indelicacy of theſe treaties, 

ii. 249-Treaties to prevent particular marriages, ii. 2 50- 
No general form preſcribed, ii. 250. 7 
MarRrIiaces of Sovereigns by proxy, and why, ii. 251- 
Inſtance: Alphonſo, K. of Leon in 1067, ii. 251-Con- 

\ ſummation neceſſary, ii. 252-Ceremony of, by proxy, 
ii. 252, 3, and u.-Diſſolution of, by divorce, ii. 254—6. 


2 Mar, ueen of Scotland, caſe of her impriſonment and 


execution, examined, as a precedent in the European 
Law of Nations, ii. 56809. - her character by Rogllys, 
11. 508, „. | 

State of the caſe, ii. TOWER a or 3 ; 
that ſhe was conſidered as an Enemy and as 4 real Sove- 
reign, ii. 572 - the pretext and plan of the Statute on 
which ſhe was condemned, ii. 573-The reaſoning adopted 
to juſtify it, ii. 574—6-Injuſtice of, ii. 576-Queſtion and 
opinion by the Civilians on her caſe, ii. 577, 8. See 
Inv. of Sovereigns. Arguments on, ii. 558—580-Pre- 
cedents relative to, examined, ii. 580—585. (See De- 
jotarus ; Licinius ; Conraddin ; Robert, K. of Naples; 
Joan, Q. of Naples)- Morton“ s bold propoſition to put, 
her to death, ii. 585-Her defence, ii. 586—8-her de- 
ſignation, in the Record and Commiſſion, ii. 5 88-the ex- 
tent of the precedent eſtabliſhed by her condemnation, 

'U, 590, 2. 
MassAacRe of St. Bartholomew, ſtiled a Remedy, i. 473 : 

FP = VEE 
MariLpA, of Scotland, pes of her afuming the veil to ſe, 
eure her e i. 4. . 

FS | MꝝERACRHANTS, 


TAE PRINCIPAL MATTERS, ci 
MarxcHanTs, how regarded by the Antient Engliſh Laws, 
ii. 344-their protection in an Enemy's en on the 

breaking out of War, ji. 356—8. 

MoxTPELIRG. See Anjou, Albany. 

Mon Al Duties, how obligatory. See Law of Nature. | 

— Philoſophy, the whole of, explained i in n Puffendorf's 
great work, ii. 623, 4. 

Mora Senſe, confounded with prejudices, and not ; to be de- 
pended on, i. 90. 

Mon als what, i. 115. Every Inſtitute of a 1 W 5 
to produce happineſs; but the character of the inſtitute 
uncertain, 1. 115, 116. Different cuſtoms may be egually 

thought moral, if good is their propoſed end, i. 117. | 

of Monarchs, interference of the Popes in regulating, 
11. 41—49.· 

Monk AL IT x, Obliegions of, under Natural Law, diverſity of 

: opinions on, 1. 71, 87. | 

Mor: LATION, a barbarous Military puniſhment, in Rane 
from the AIR to the 1550 Century, i i. 248, 232 


N. 
Narbe See Sicily. 
Claim of Charles VIII. of France upon, 11. 263, 

Narro s, their different claſſes. See Law of Nations, 
— of Europe, their origin, i. 22. 

— — Precedency of, i. 143; 331. See Poſt. 
their interference with each e Origin of, 

. 369 . 
Nat10ns oF EUROPE, Rank and Claims of, folly ae. 

Cap. XVI. ii. 359-465. 

The Subject, though apparently frivolous, Aifficult, i 359 — 
3561for want of a competent ſovereign tribunal, ii. 361. 
When equally independent, muſt originally be equal in 

Tights, 11. 362-Opinion of Vattel on this Subject, as to 

the ſmaller yielding to the larger, in priority of place, 

2 1 . e ii. 364, 3 between Equality 

and 
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and Superiority, ii. 365-the latter afferted by States, 
even ad ravin, ib.-inſtances of, 11. 366, 7-between the 
Engliſh and Spaniards about 1600, ii. 367—9-reaſonings | 
of Sir Robert Cotton on, ii. 369, 2 Os ii. 370, 
ce. 
| Narrons of Evroys, Rank and Claims of, 
Antiquity, one great ground of precedence, ii. 370, 1-ſeems 
the faireſt claim, ii. 379-Priority of converſion to Chriſti- 
anty, ii. 371-denied by Grotius, i 11. 371, 2-allowed i in the 
ceremonial of the Pope's chapel and eccleſiaſtical aſſem- 
blies, ii. 373, 4 Eminency of the Throne Royal, ii. 374- 
Nobility of blood in the Monarch, ti. 37 5-Antiquity of 
the reigning family, ii. 375, g- ſupported by Mackenzie, 
| | having Scotland expreſsly in view, ii. 376. Weight and 
5 independency of the Nation; ſupported by Grotius and 
Voattel, ii. 377. allowed in the caſe of Cromwell, ji, 377, 8. 
other grounds of precedence, ii. een. theſe 
grounds uncertain, ii. 381. 
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if 1 „„ Facts relative to; The uniform and Webetened pre- 
* eminence of the Pope, ii. 381. before the Reformation, 

; dl ii. 382-extended to his Ambaſſadors and the Clergy in 
1: | : general, ii. 384. particularly Cardinals, 11. 385, 6. 2 
1.20 | Next in rank, the King of Germany, Emperour of the 
18 Romans, ii. 386 (See Emperour of Germany ; Kings)- 
1598 'The Turkiſh Emperour equal to him by expreſs treaty, 
5 bl - di. 442, 463. yet not ſuperiour to other Kings, 6. 
1 Republicks held inferior to Monarchies, ii. 44 Kthis prin- 
1 75 ciple unjuſt, Fr 445, 6. according to Vattel, ii. 451, 2- 

F ; | | Reaſons why it was adopted, ii. 446—9-Venice and Hol- 
5 | | ; land the only European Republicks now allowed to rank 
4 | with Monarchies, ii. 449—45 Op, er under Crom- : 
"| 5 wWwoebll, ii. 45. 

RH 6, Minute points in the Ceremonial of Europe on hos satzes. 
FT . 

1's © France and Spain, conteſt between, for precedence, i ii. . 454— 

— 14 | 43562. cauſe of, ii. 454, 5- firſt at Venice in 1558, ii. 455 
|H; 281 the Council of Trent, 3 Tl » 4557-2 the Congreſs of 
7 |  Verving 


vos 
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. _ Nervina i in 1598, ii. 457-at London in 1617, ii. 457—8- 
the moſt ſerious and celebrated, at London in 1661, 
which terminated i in favour of France, ii. 45 8—401. 

- Rank of other Nations undecided, ii. 463. 

Precedeney of France next to the Emperor generally od 
lowed before the Reformation. _ 

Equality of Crowned Heads now generally allowed i is - 
3 Europe, ii. 461, 4 firſt broached by Guſtavus, ii. . 
NaTuraL Law. See Law of Nature. 

NATURAL Reticion. See Religion. 

NaTvuRE, various ſenſes of the . i. 63. 5 State of; 
See S.—Law of; See L. 

NicnoLas 1. Pope, his interference with Lotharius of Lor- 

in, Me 43. 4 ; 

NoGaker ; See Boniface vu. 


Normans and Danes, their exacting e from other Na- 


tions, i. 221· their cruelty and inſolence, from the 11th 
to the 1 5th Century, i. 244. 
Noraxl ES appointing, a mark of- Sovereign power, 
| ii. 402, 3. 
Nunxcios, Ambaſſadors of the Pages fo termed, 3 i, Seen 
precedence, ii. 386. 
Nu xs, the 1 mienulr paid to them, i. . 


o. 


Gare of he Dips and FO oo not to aſlaflinate each Ft ng 
during the Coronation of the latter by the former, i. 2 76. 

Or Es, abſolution from by the Pope, ii. 123. 
Gcunenical Councils, i i. 143-why ſo called, ii. 5 5-theix 
_ ._ © conſtitution and origin, ii. 55, 9. See Council; Pope. 
Ecumenical Bis gor, who, and when, firſt fo tiled, 
„ 

. Ovxn, terrible deſcription of a Deity, i. 207, 8. 
 Ovain's Hall, in Sweden, deſcription of, i. 205. 
— Palace, "oy Tam diſe of the Goths, 1. 206. ; 
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\ 
Opa, his ridiculous proclamation on the Invaſion of Ames 
rica by the Spaniards, ii. 113. 
OL eron, Laws of, as to Pilots and Shipwreeks, i H. 319. 
Or no, Emperour, the obligation to protect the Chriſtian 
Church enforced at his Coronation, 1. 1 8. | 
OrTToMans, See Mahometans ; Religion. 
OvuTLaws, right of protecting by a foreign State examined, 
11. 3 19.-Treaties to render up, their principles and 1 . 
U. 318—320-Inſtances of, i, 319, 0. 
1 Popes) 8 of the Word, ii. 88. 2. 
Parx BRTSEE, what, and how puniſhable, i. 354. 
PARADISE, notions of, , by the Celts __ Scandi- 
navians, i. 206. | | 
PxrefvTs, inhumanity of Savage Nations vis; + i. 81. 
PAALIAU ENT of N e the Ecumenical 3 
ſuch in effect, ii. 59. j 
PAROL E, Liberty of Priſoners on, chest alot of, in 
Chivalry, ii. 179. See Chivalry. | 
as Wix, his account of the W of the Stares-General 
in France, ii. 97. 1. a 
Pas roukkux or Shepherds, Cruſade of, ii. TY 
PaTER patratus, his office among the Romans, i. 185. 
Paurus Zmilius, account of his triumph, i. 191. 
Pax Eccleſiæ, what and how religiouſly-regarded, ii. 16—18. 
Payen, Geoffry de, killed in hatred of his Commander ge 
ſon, i. 297. 
Pericord Cardinal, his humane interference to prevent 1 
battle of Poitiers, ii. 51. c | 
PrEFFEL, his account of the Author of che forgery of Ikdor's 
collection, ii. 85, 88, u. 
PHILIr King of Caſtile, caſe ieee Henry VIL 
of England, i. 273, 4. | | 
PariLiye IV. of France. See Boniface VIII. oe Ot Loom 
Prrors, Laws of Oleron Regulating, ii. 3459. | 
| RS, „ Pix AT 


| __ FHE PRINCIPAL MATTERS. Kev 
puer held honourable —_ the ppg) 177, and. 1. 
ii. 340. FX 
PrzzaRo, inſtance of his | injutiics; 3 i. 136. 
Praræa, behaviour of ths ir orga at the Surrender of, 
| i. 180, 3. 
Pol Nr or Howovur, What, 4041 its 1 ii. eat 
| PoLand, the Conduct of Ruſſia and Pruſſta towards, not juſ- 
tifable by the Chriſtian Law of Nations, ii. 239. 
Dorsox, and poiſoned Arms, employed in European Wars 
trom the 1 ith to the 15th Century, i 1. 252, 4. 
PorriRSs, battle of, L 299, 302, 314; fi. 51, 2. clogs 
PoL1TiCcaL Freedom, in Europe, the Lutheran e 
intimately connected with, ü. 467. . | 
Poyz of Rome; origin of his power, . bee he 
became Director of the affairs of Europe, ii. 37. 
— His Excommunications, how they acquired fares) ii. 29- 
in the eaſe of John K. of England, ii. 39-effeft of in the 
_ caſe of Peter of Bourbon, ii. 52-of the Emperour Henry 
IV. ii. 88—91. .- in other eaſes, ii. 91, 122, 3, 4 
how defpiſed under the Lutheran Reformation, ii. 40. 
— His interference, by mediation, advice, and correction 
as to the affairs and morals of Monarchs, advantageous, 
ii. 41.-Inſtances of, in the caſe of Theodoſius, ii. 41- 
| Lotharius K. of Lorrain, ii. 43-France and England, 
. 45 Henry II. of England, ji. 46.-Richard I. of Eng- 
land, ii. 47. Henry VI. Emperour, ii. 48, - 
NMamfprd- ii. 49-Edward III. of England, ii. 49. 
— — in matrimonial cauſes; ii. 433 254. 
— His right of aſſembling Councils, ii. 58, 9-his power in 
and through them, ii. 59—77. See Councils. | 
=—— Origin of his power as to the depoſition of Sovereigns ; 
inſtanced in the eaſe of the Emperor Fredericks * 59— 
71. See ii. 105. and pot. | 
i Liable to be depoſed by a General Couneit; inſtanced in 
"ous XXIII. and * IV, i, 77. See ii, 103. | 
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Nui © ALPHABETICAL. TABLE OF- 
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i Por k, his UVſurpations origin and hiſtory of, i 11.77—1 25-the | 


foundation of, in the forged collection of decrees at- 
tributed to Iſidor, ii. 78. See Iſidor - his power before the 
publication of that collection, ii, 79-Elected by the Em- 
perors, ii, 59- when, and by whom firſt ſtiled Ecumenical 
or Univerſal Biſhop, ii. 81-the Conſecrator of N * 
magne and ſucceeding Emperors, ii. 81. 
— Theſe Uſurpations ſyſtematically proceeded i in, ii. 86 
See Gregory VII. Celeſtine III.-when firſt extended to 
temporal concerns, ji. 92, 3. See Boniface VIII. 


% — his pretenſions to be the ſole diſpoſer of Earthly King- 


doms, ii. 107-inſtances of, relating to Spain, ii. 107- 
Scotland, 11; 108-Ireland, ii. 108110: Venice, ii. 110- 
America, ii. 111—116-Sicily, and Naples, ii. 116—124- 
France and Arragon, ii. 122, 3 - theſe pretenſions diſ- 
puted by Proteſtants after the Lutheran Reformation, 
54% . 471-but ſtill ſupported by the Catholicks, ii. 472—4, 
=—— The ſole Caſuiſt of Catholicks in Chriſtendom, and ab- 
. ſolver from Oaths, ii. 124, 5; 4733 601. | 
——» Cruſades an Engine of his Power, ii. 150-3. 
— His aer Og the n of r . 11 
; 381-6. 5 
Por ks and ene os mutual jealouſis, i 1. 275 See 
1. 386, Oath. _ 
Pos rHUuvus, caſe of his cxpitulaion » -with the Samnites 
\ i. 186. 


| Tarr right of, what, i. 174. 1. 


Paz BAA BARORUU, the Ruſſians and Poles ſo termed, i. 163. 

Palson ERS of War-Eaten by Savage Nations, i. 85, and =.- 
cruelties of the Dryids towards, i. 206-of the Sclavo- 
nians, Thuringians and Avars, i. 216-Romans, i. 18g, 
190. (See e e i. 22 3, 4-of the Italians, 
i. 246. 

=—— Conſidered as Mangas; on W to enngliate the cru- 
ety, and by which to enforce the nn of the 


* i. 25 


\ 


THE PRINCIPAL MATTERS. xcvii 


| Rai how unjuſtly treated under the European Law of 


Nations from the. 11th to the 15th. n. i. 2733 316, 
1 & c. 


| their faith (faye) i. 303, 4-Reſcued or not reſcued, ii. 
- 183, 4-Inſtances of ; the caſe of Thomas Vexeler, ii. 
* 184-Even though the Captor was afterwards taken; the 
_ caſe of Matthew Redeman an Engliſh Knight, priſoner 
to James Lindeſey a Scottiſh Knight, ii. 184—6-of the 
Duke of Gueldres, Pride to e a ſimple Eſquire, 
[22 ii. 186—8, | 
| — Slavery of, See Slavery i Ranſom of, See Ranſom ; ; 
Parole; Chivalry. | 
Parvars War, See Feud (Deadly). | 
— - Origin and conduct of, examined, i. . 


2973 1. 343. n. the moſt valuable right of an antient 0 


Baron, i. 340, 1 - cauſes of, among the antient French 


Barons, i. 348-forms of declaring, i. 351, 2 mode of | 


terminating, i. 355-by taking bonds of aſſurance, i. 
221. 6-inefficacious, i. 357-by Duel, i. 357 - In Germany, 


i. 359-In Spain, i. 361-In Sweden, ib.-In the Northern 
Parts of Great Britain, i. 362—5 -Among Eccleſiaſticks, 


in conſequence of their poſſeſſing Baronies, i. 365-Re. 
| trained by the Chriſtian Religion, ii. 15. & ſeg. | 


PROTECTION, Treaties of, their effect on the European 


Law of Nations, ii. 2658. inſtanced in the caſe of, the 
Iſle of Man in 1205 and 1212 ; ii. 266-Genoa, i in 1458, 
267 Holland, n. 686. 
PROTESTANTS. See Religion (Chriſtian.) 


Pxuss 14, its erection into a Kingdom. hiſtory, of, Qated and | 


examined, ii. 410—414. _ 
ee their Acceſſion to the European Ta of Na. 


tions, i. 164, 5-their Lan ta, Chriſtianity, i ü. 150. 0 


Puck, See Joan d' Arc. 


 PuryENDoRy, cauſe and nature of his work on the Law of 7 
Nature and Nations, ii. 623, r excellencies and de- 


bs, 1 ü. 534: LL 


Pur res, 


Belonged to thoſe to whom on being taken they gave 
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Quivzrains, See Chieftain, . 


eviii ALPHABETICAL TABLE OF 


Pur TTER, his account of the forgery of Iſidor's collection of | 
Decrees and its detection, ii. 85, 86. a. his Remarks on 
the peculiar ſituation of the K. oy Bohemia conſidered, 


i. 1 . Y 
1 


R. 
17 


| Ransom or PrISONERS, Origin, Inſtances and Conſequences” 


of, from the 11th to the 15th Century, i. 298—320- 
Rules of, i. 299-Privilege of Sovereigns as to the Ran- 
- fom of Priſoners taken by their Generals, &c. i. 299; 
301; 307 - Optional in the Captor to ranſom or not, 
i. 301-Political reaſons preventing ranſom, i. 301, 2- 
See ii. 166, 7-Who intitled to receive the ranſom, i. 303-" 
Mode of eſtimating generally one year's Revenue, 1. 
304, 305. n.-See li. 121, 2 - by perſonal Conſequence, 
1. 306, 7-Capricious, i. 307-by the Priſoner himſelf, 
«+ oft 167 Ec, of Ranſom; advantageous, i. 308, g- - 
and diſadvantageous, i. 309—315-Value of Ranſom 
transferable, i. 316—320- as a preſent, 318 Effect of 
the Priſoner's death in ſuch caſe, i i. 318 - of the Captor' 85 
death i in caſe af parole iven to the Priſoner, ii 11. 182-of 
the death of a Priſoner exchanged, ii. 183-Securities for 
Ranſom, i 1. 318- Releaſe of a Priſoner on prot to obtain : 
his Ranſom, See Chivalry. 9 

Raoul, Comte d' Eu caſe of, being an Enigliſh Priſoner re- 
turning to France on his parole, and there executed, i 
1. 282, A Villaret's opinion of it, See Villaret. 

Rzason, that faculty which teaches to draw concluſions, | 

not to aſcertain premiſes, i. 60—63 3 91, 2. 1. 

— No obligation on man (excluſive of Religion) ta 
abide by its dictates, i. 95. El Religion . "a of Na- ö 
tions (foundation of) 

Rr Matthew, an Engliſh Knight, caſe of his EY 

faith as priſoner to N a Scottiſh Lac. x 0 il. 
Hes. | 


OR 


THE PRINCIPAL MATTERS, xcix 


ſnevnithieions! See Religion (Chriſtian). 922 
RETLIOIOx, its effect EY men and Nations i. 335 
1584. See pop. e 
— —— KG poukta the Principles of, i 954498-Objec- 
- - tions to, i. 98-its obligation not univerſal, i. 9 10, 
113, 1 14-diſguſting varieties and inconſiſtencies of Na- 
tural Religions, i. e een in eee life, i * 
$54 Tn 13.-(See Morals) 
- CHRrIST1 an-Probable reafons for is Wee | 
1. 120 123. n. its effect on the Law of Nations, i. 125 3 140 
2 21463 1723 230, 231, 6; 1. 334. Tii. 1, &c. See po- 
extended by Charlemagne, i. 3 effect in tending to 
5 flavery, i. 228230. 5 
| influence of that, and he Recteſaſtical Eftabliſh- 
ments on the European Law of Nations, from the 11th 
to the 15th Century-Cap. XIII. ii. p..1—154. „„ 
The conduct of Chriſtian Nations ſuperiour in Negularity 4 
and benevolence to all others, ii. p. 2-compared with 
* the Greeks, 2 Romans, 2, PANE, 3- deer | 
tans, 3- Chineſe 4. 
Cauſes of its ineffeiency in Regulating this Law e 
_ thoſe Centuries, li. 4—7. | 
Its effect, in ſoftening the manners, ii. 11 n bibs of ; 
| Strangers, i. 1214 by oppoſing private war, ii. 15, &c. 
in inculeating a Reverence for places of worſhip, 
11. 16—18-for particular days, ii. 194cſtabliſhing the. 
True of God, ii. 21, &c. See T. the Brotherhood of 
God, ii. 24, 5 · See B.-aboliſning Sikyery; 1 ii. 26. See 8.— 
exempting Chriſtians from Slavery, ii. 31 Þ 
9 Its moſt remarkable effects aroſe from the forin of us: 
Church-Government, ii. 31, 2-which cauſed the various 
nations to coaleſce in one great bond of union, ii. 36- - 
and ſupplied a common tribunal among Sovereigns, ik. 
II of ſuch. a Pere pies ii. 40, 1 Org 
e es | | 
. 21 * 3 
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ws, CunieTtax, Its abuſes, by the Viarpaions of 
the Pope, ii. 77, &c, See Pope. 4 
Its extenſion, a pretext for conqueſt, ii. 109; 1 111 16; 
126.-Inſtances of, in the conqueſt of Ireland by K. 
Henry II. ii. 108-of. America; by the Spaniards, ii. 
111—114-by-K. Henry VII. ii. mene 5 
and K. James I. ii. 1 II. | 
Its influence on the States of Bause as: to Nations. + in br 
quarters of the World, and of a different Religion, ii. 
125—153-the Jews, ii, 126130 - (See ].)-Infidels, it. 
130-inſtanced in the Cruſades againſt the Turks, and. 
| Saracens or Moors, ii. 131 50. See Cruſades. 
General Recapitulation- on the whole Chriſtianity as injurĩ- 
ous perhaps to this Law i in its ee N as beneficial 
in its purity, ii. 153, 4. 2 2 
Its Reformation under on elfe of, in changing the 
affairs and public opinions of Europe, ii. 466—474-in- 
eee political freedom, ii, 467-dividing Europe into 
Catholic and Proteſtant Nations, /ii./467—9-who formed 
diſtin& alliances, ii. 469, 470-though, united againſt, 
and equally deſpiſed by, the Turks, ii. 474—6. 


Ranpociarrons of Kingdoms, f 1. 369 - Treaties for, the 


the principles of, ii, 268—270-inſtanced. in the caſe of 
the kingdoms-of-France and Navarre in 13163 fl. 270, 315 
of France by the Treaty of Bretigny, ii. 271. „„ 
ReyRI8aLs, within the. Law of Nations, 1 i. e their 
effect, i. 294, 6. | 
Reyvsiicks conſidered as inferior to Manardhins in the 
Precedence of the Nations of Europe, ii. 444, &c. * 
Nations of Europe, Rank and Claims of. 


Rxvorurion in England, conducted conſtitutionally by 1 


Engliſh, but not by the Scotch, ii. 513, 514. 


RNichann I. of England, inſtance of his Magnanimity, 


4. 261-caſe of his detention and impriſonment by the 
Duke of wy and being ſold to the Emperor; not 
52 perhaps 


- — 
— 


THE PRINCIPAL MATTERS. a. 


perhaps contrary to the then exiſting Law of at: 
i: 270—2; 310 - Sold to the Emperor, i. 316. 
Rren ARD I. ras Weg Innocent III. in his n 


— ls vag to the Surico Priſoners a the Cap 


ture of Ptolemais, ii. 138, 9. 


Ricttisv, Cardinal, caſe and cauſe of his denining the | 


| Elector Palatine, i. 274. li. 3 13. 
RIGHT, definition of, i. 117. 


Rozxerr, King of Naples, his caſe, rt far brett ts 


| ne che Se of the” n of Re f ii. 


| Rovexraon, Dr. ſome obſervitions as to Private War, 


eſcaped him, i. 153, 6.-as to Slavery, ii. 31-and par- | 


ticularly as to the account 105 ne jms e e ii. 
C. XVI. 3906442 

RoLio, his Ferm mode of aeg dana to Charles the 
5 Simple, i. 373. e 

No Empire, Ruin of, i. 212. 
| Romance, whether it _y be quoted as | Amborky, it, 


194. 1. 


| Romans, Law of Nations as obſerved by, Cap. ve” i 1%, | 


c. 
| — Cruelty « of their Triviphs; i. —— 
Chicanery, of their Treaties, i. 191193. 


— Their ped ney Conduct to Rr Na- 


_ Hons, 1. 194. W 8 

- Their Principle of Action, Origin of, i. 155 &e. 
| Rowe, Biſhop of. See Pope. 

ROwrzxs, Soldiers of Fortune, ii. —_— 


Russ1an Empire, its acceſſion to the Baropean . of Na- {| 


I "tion 163, 43 168. en 20825 
Se . 


Ba, Don W 1 thy; as to chi privilege of 


ee fully ſtated and commented upon, ii. 535. 
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vii. ALPHABETICAL. TABLE or 


S4 2 . puniſhment of, berween the 1105 and 
15th Centuries, ii. 19, 20. 1 

SaiLots, private, quarrel. between a 3 and vag. 
liſhman the cauſe of a dreadful war, i. 295. 


| SALADIN,, Summons: of the Emperor Frederick U. * pre- 


La + 


_ vious to the ſecond Cruſade, and his anſwer, i ii, 134. $5) 
his behaviour to the Prince of Antioch his prifopere 
137 — 0 Chatillon, ii. 44. 2 
Saur of Dominions by their Sovereigns, in hos caſes. als” 
- . lowable under the European Law of Nations from the 
-44th to the 15th Century, ii. 256—8-Inſtances of, in 
the Marquiſate of Luſatia by Theodoric, Landgrave of 
18 Tharingia, in 1301, ii. 258, 9 City and Territory of 
Mliecklin in 1333, ii. 259- City and County of Lucques, 
. -Sovereignty of Frankenſtein. ib.-Avignon to the Popes, 
N. 260- Mortgage of the Duchy by Robert Duke of 
Normandy, ii. aho- Gale of Reverſionary Intereſt inſtanced. 
in Brittany, purchaſed by Lewis XI. and Conſtantinople 
by Charles FRE e ii. 261, 17 See WR 
i ite; i 4 
54170 Law in ie one e effect a ii. 244- 


* 
*% 


SALVAGE, Law, of the Danes. to regulate, probably the, 


firſt public Conſtitution on the ſubject, ii. 343. 


| SarMATIANS,. the parent nation 11 the Goths or Scandina, 


vians, i. 202. 5 

SAXONs, their Laws to encourage ee ii. ret 
As to Religion, See Church - Againſt ſlavery. ii. 28. 

SCANDINAVIANS, principle of their Law of Nations, i. cap. 
VII. p. 201, &c. Reaſon of, deduced from their religion, i. 
208—210-their, predatory expeditions. i i, aber trea- 

chery in making treaties, i. 219. 

Scoren, Cuſtoms of, war, their eruelty from the - ith. to 

be 15th Century, i. 245. 

SH1PWRECK, Laws of Oleron relating to, ii. 346, 9 

Ster and Naples, revolutions of, and how 4365 of 
n to time 14 the 3 in vi of their af- 

af 


= , } . > 
s 7 1 


THE PRINCIPAL. MATTERS. ci 


ſumed ſupremacy, ii. 116—1244viz. by Pope Nicholas II. 
Ki. 117 — Innocent III. ii. nnen ww 1 113 
e IV. it. 119— Urban, ii. 120. 

$eotomonD, _ Grocution "ns with his . n. 
dren, i. 224. 


5 bares, Religion, i. 10 5 


| SLAVERY, Chriſtianity _ e means «of aboliſing, | 


1. 225, 6. ii. 26—though not poſitively forbidden by the 
New Teſtament, ii. ann to its abolition, 
ii. 27, 8. See Ranſom. 


of Strangers, i. 73,74, 173, 6. See 3 


— among the nn dreadful nee antend- 


EY ing, 1. 181. ; | 
—— oo Captives i in War, i 1. 10, , 216, hot (See Priſoner 


of War.) 
—— theinftrament of political . as welt 


| 5 as s private wealth, previous to the 11th Century, i. 225. 


 Staves, diſtin claſſes of, i. 226— their low eſtimation as to 


ES 


Moral worth, 1, 227; enfranchiſement of, i. 229, and 1 


Sur, Sik THOMAs, his obſervation on Slavery, 1 ii. 30. ̃ 
| Yoctery, coeval with the rinnen of mankind, i. 21. Rer. 


SGovernment. 
So LDIER. no one can «be, 3 a 1 i. . 
SoLDIiegs of Fortune, their origin, i. 311. it. 299- * £2199 


SOVvEREIGNS,: Obedience to, under Natural Law, i. 55, 86.— 


Protectors of the Chriſtian Religion, i ü. 18. 
Independent; ; cauſe and effect of the jealouſes | 
ſubſiſting between them, i. 275.280 - Ran ſom of, i. 305, 
and z.-Feudal Connections between, e to their 
; { Independence, 370, 371, 4», 6. See Appeal. 7 
Their inviolability, ii. 507—5414-No conflitutional 
remedy. againſt, ii. 510, 512. See Inviolability S.. 
SOVEREIGNTY, what conſtitutes, L i. 393, 4+ U. 509.-Invio- 
lability, part of its very being, i. 5$07—512. See Inv. 
SyoxNs10, Caſe of Poſthumus and the Samnites referred to, 
i. 186—Caſe of Robert Knollys, i i. 289, 292. x 
STaTsz of NATuRE, what it is, i. 6.-Whether ! it ever exiſted? 
3, 21.-firſt conſidered as the foundation of a ſyſtem of 
Law, by ae i. 5: Origin of the e i. 5, 6, 80. 
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| Minden be hofſtilely confined; by thp-Greeks and 


Romans, i. 173, 176, 182—(Ses Hoſpitality)-by the- 
Welsh, i. 235. under the Feudal Syſtem, i. 234, 5 
By the Nations of Europe from the Iith to the 15th 
Century, i. 258, 274.— This _—_ ſoftened by the 

_ Chriſtian Religion, ii. 12, &. 
ee (See Law of Nations) - his opinion of: 8 of 


0 tds abolition of ſlavery, ii, Nie TE OTA not noticed 


by Grotius, ii, 614. 


| Sven DY, Treaties of, their 1 on the 83 bh & 


Nations, li. 295+—314-Otigin/and principle of, ii. 295,6. 
Early inſtances of, by Henry I. of England in 1101; 
A. 296-King John, ii. 297.-Philip le Bel of France, 43.297. 
Edward III. and Philip de Valois, ii. 297:Chafles V. of 

TE France, ii. 298.-Originated from Chivalry; ii. 2987 9-Po- 
licy and propriety of, conſidered, ii: 300, pe 
of; ſee Great Cumpany; Companies. - 

SUCCAR 14, ſcemed-well to underſtand he Law of F Nations a 

a2 @ ſvience, i. 259: ii. 592: P | 

SuMMun Bon un, Definition of; i. 116. 1 

SUPREME Power in a State, See Sovereignty. 

SwEDEs, Law of, to relieve in caſes of ſhipwreck, ii. 342. 

Swiss Confedetation, particulars of its riſe and progreſs, 
ii, 2746 4 e of their ſoldiery, i Th 299» you 


£4 F. : 

TanERu ans the- dreadful Rn made by, in his wats, 
2156 

Trapdevs of Sueſſa, Advocate for the Rare Fredetit II. 
at the firſt Council of Lyons, his conduct ang charaQers 
ii, Sa, 3% 53 . 

Tnrodos us, his divikon of the Roman Empire the Gad, | 
at leaſt the fignal, of its deſtruction, i. 212, &c Reproved 

by Ambroſe, Archbiſhop of Milan, ii. 41—43. 

Tamas of Canterbury, his capture of Du Gueſcelin's bro- 
ther during a truce, not acted upon as a violation of 


the then Law of Nations, 5 3125) 14. 
FE =: | | Toue- 


* 
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Tongue, incoduced wy S e Henry 1 
A 11. 161. Hh 0%! . 
Tester, injuflioe-of canbdenng foreign et., as guiley | 
«$i of, 1. 183 —in vaſſals, i. 375, 6. ne 

Tax rikxs, their effect in ſupplying the n of gran | 

maxims of juſtice, . i. 237-Reaſons why the Barbarians 

bo destroyed the Roman Empire could not profit by 
Treaties, 1. 237, 8-during the middle ages Chiefly ec- 
eleſiaſtical, i. 2 39. nn PIO 3 by the 
Pope's interdict, ii, 54. bnd ene 1:4 

ne annulled by the Pope's bull, excommunicain the 

Sovereign wWwho made them, ii. 104. 

— their influences oniitlie Law of Made! in Kurope 
from the 11th to the 15th. Ceutury, Cap. XV. ii. 
p:.231-—338-generally ſtated; ii. 231240. , 

n—— their inſluenee in the alienation of Sovereignty 

and Dominion by Treaties of Marriage, ii. 241. (ſee M.) 

of Sale, ii. 256. (ſee 8.)- by Bequeſt-(ſee B.) and Deed of 

Gift (ſee G.) ii. 263.-by Treaties of Protection, ii. 258. 

( ſee P.) -Renunciation, ii. 368. (ſee R.)-Confederation, 
ii. 272. See Confederation, and the references there. 


Auxiliary, their effect, ii. 291. of Subſidy, ii. 295. 


of common cauſe, 1i.:315.-to render up outlaws, ii. 318. 
with Powers not Chriſtian, ii. 321 e commerce, 
'U. 337. See A. S.O.C. | 
w. is meant by the Term; all Detds which 
fettled any uncertainty or difficulty, ii. 231, 2,-unknown 
to barbarous nations, and why, ii. 233--Cauſes which 
|. Increaſed written Conventions after the 1ith Century, 
ii. 235.-Effect of fuch Conventions, ii. 235, 6.-Various 
ſorts of, ii, 236.-How far the particular rights ſettled. 
dy Treaty are the reſult of the Law of Nations, 
Iii. 236,7, 9.-No poſitive Inſtitution. or Convention law- 
' ful, according to the Chriſtian Law of Nations, if con- 
trary tothe principles of „ 11. 237—9. 8 
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evi ALPHABETICAL TABLE Of 
Tazrarirs with Powers ust Chriſtian ; prejudices againif, 
i. 321, 2.-Grotius's opinion on, ii. 322, 4 Coke , ii 325,6. 8 


ot entirely of modern growth, ii. 327- aroſt 


1 


from politive neceſſity, firſt in the caſe of Chriſtians and Sa- 
racens, ii. 327, 8 and political intereſts; as in Spain 
with the Moors, ii. 328, 9, „.- between Saracens and 
Chriſtians, inſtanced in the Treaties made by the Kings 
of Sicily, ii. 330.-Emperour Frederick II. ii. 330 ;-with. 
Abuſſac King of Morocco, in 1230; ii. 331, 2 between 
the Chriſtians and Muſſulmen in the Eaſt for mutual aid 
- 1 againſt their own brethren, ii. 332, 3 between the Ca- 
liph of Zgypt and King of Jeruſalem, in 1166; it. 333. 
Tope Lueius III. and Saladin in 1185:-i6:-the latter and 
Buy de Luſignan, King of Jeruſalem, ii, 333, 4.-King os 
8 Naples, Pope Alexander VII. and Bajazet, ii. 334. 
ee the African States, à peculiar inſtance 
a oy "ion png of Convention on the Law of Nations, 
i. 334, $-*withgAlgiers in 1686,-ſome articles of, 
OA ©Þ Fe 6.-Fripoli and Tunis in 1751, ii. 336. | 
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on 3 Domini; what; and why inſtituted, u. 21er. 
forced by Laws and Conventions, ii. 22, 23. 7 
n e exacted by the Northern hordes es: "thels ö 
Ila of Nations, i. 218. 220, 1. by 1 Danes Farne 5 
mans particularly, i. 2. . 
 TrixITARIANS, Chriſtians deſignated by this t term, U. 141 
Trxiumens of the Roman: ne, eruel and e 
nee, $4, F 
Txucs of the Lord, e eee ei iat 
'TxvLLanean Council, whence fo called, ii. 128. 4. 
Taurn, Obligation to, under the Law of Nature, 1. 86. 
[Tux1$8und, King of the Gepidz, inſtange of his perl 
ſity towards Alboin, i. 233. „ 
| Saw; EMPIRE, its acceſſion to the baren Law of 
- Nations, 1. 163, 166, 8. 30 | 
Tunzwetnet i — HG 6 aolatonina ye * J 


Tz Ax, See Czar. 


VassaLs, 
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ON how: affected a the private wars of their Lords, 

i. 353-Reftrained from Marriage without © conſgnt of 
their Lords, i. 369-Inſtances of, in the Count of Pon- 
thieu and Duke of Burgundy, 1. 369, 370-Vaſſal to one 
Lord might be Lord Paramount to other Feudataries, 

1 375-Privileges of Vaſſals, i. 387, 8; 393, 4 

Varrzr, his opinion on the precedency of Nations quef- 
tioned, ii. 363-his Reaſoning on the Inviolability of 


Ambaſſadors, in States through which they paſs, hoc 


far ſupported by Caſes, ii. 556—564-his opinion as 10 8 
Mary Q. of Scots queſtioned, ii. 592-Cauſe and nature 
of his Wn ii. On 5. We excellencies and GY i. 
6060 | 

TR Abbe, his account of this: _ of the Brotherhood ; 
of God, ii. 28. 9 

 Vanres, See Ea i B02 Wo 

Republic of, when and why Ne to Rank with 
Sovereigns, ii. 449, 40. | . 

Venzrians; why they receive Refident Embaffies, ii. 457 = 

V1Brvus Vixaius, his execratjon of the Roman ane 

e 

Vip au, office and origin of, i. 266. | | 

 VitLanet, his reaſoning on the Law of Nations, i i. 281, 2. 

| On the Subject of Ranſom, i 1, 299, 300. 

VIE TVE, definitions of, i. 118, Ig” 

Uxam SANCTAM, the Bulle, ſo called, its origin 5 eſſe, f 
ii. 99. 

UN1TARIANS, Mahometans ſo called i in x CommelitinAien to 
_ Chriſtians, ii. 141. 

VoLTaire, his account of the Erectiog of Prufia into 4 
Kingdom examined, ii. 499-414; 1 

Usun r, not againſt Natural Law, i. 85. 
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War, Legitimate, * 1. 15. 133 1873 2943 339 3 


| 3493 ü. 206, 8. ; 
— Laws of, among — Greeks their-ernlly, Js 178, 
1 
«a n * i. 184. & je 


— We the rig to the 15th Century, Cap. 
IX. i. 264, &c. See Priſoners ; Slaves. 


— ho os 1 the inſtitutions of enn, 


-,, valry, ii. 1653 178. | 
Warns: Earl at the 8 his power, 1. . 


WIszuAN, Phil. Caſe of, on the violation of the Privilege 


of a Daniſh Amhaſſador in England, ii. 503-5 

Wicquzrozr, his Treatiſe de l' Ambaſſadeur, cauſe of his 
writing, ii. 5 19. u. his propoſition, denying the Sove- 
reignty of the ee 10 examined, ji. 280. 
290. 
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Wicnr (Jerſey and Gueraſey) Hes, Kings of, ii. . 
| Range, (The) an old Romance, ſo called, ii. * 


* ; N : 
17 -# X . * ** 1 
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See Chivalry. | | 


XxX ES, inſtance of his Magnanimity, 1. 176. 1. cauſe of | 


his Anger againſt the Ar ii. 495. 


Ziziu, brother to | Bajazet, Cafe of his Capie and 
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CHAP. 1s : 


+ WHAT THE LAW or ; NATIONS „„ 


| SJ. we 166k a the bn of. Mans we 1 ; 
ſhall ſcarcely: be able to find an inſtance of 
two or three of the ſpecies being gathered 
together into ſociety, without the obſervance 


100 of ſome Law. 


The 85684300 for Lane | in ting fk 
from the nature of mankind,” and their ana- 
logy with other parts of, the Creation ; if not 

aà ſelf-evident truth, has been ſo well demon» . 
ftrated by a number of reſpectable writers, 
' that it would be unneceſſary to give the diſ- 

cuſſion a place in this work, | Bux the founda- 

Vor. 1. „CCI“ „ 
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2 WHAT THE LAW OF NATIONS IS. 
tion and ftrufture of L aw ; particularly of: that 


part of it which we propoſe to ourſelves as a 
ſubje& of enquiry; are queſtions about which 


there has been ſo much difference of opinion, 
but which it is yet ſo eſſential to underſtand 
with preciſion, that it will be right to exa- 


* 


mine them with care and attention. 


The Sum of Mankind may be ſaid to be 


compoſed of independent Nations, Families, 


or Individuals; and the Laws which govern 


them may be viewed under two relations; 


Either as they concern the Interiour of thoſe 
Nations, or Families, to be obſerved by their 
different component members; Or as hey 


eoncern them in their Exterior; that is, in 


their conduct towards one another in their 
collective capacity; ; not as en but as 
Nations. 


The Grft of theſe we cal the Gives or 


Moniciear Law; as prevailing in a parti- 


cular State, City, or Body Corporate; the laſt, 


we call the Law of Nations; as prevailing 


among the different Nations which, together, 
make up the whole of the world: 4 
5 | LSE © 


WHAT THE LAW OF NATIONS 18. 3 


The difference between theſe't two > Laws i is 


remarkable, | 


\ wt 


will of each Individual, ſignified in formal 
Convention to each other; or whether it pro- 


ceeds from mere Cuſtom, the date and origin 


of which no man can tell; has always ſome 
common Sovereign T. hn to expound it 
meaning and enforce its decrees. ' The other 
has no Tribunal whatever; no Judge to ap- 


2 to but the reſt of mankind. 


'A 


The Sniper is ſach as might d 


be expected; the one is for the moſt part, 
well underſtood, and uniform in its opera- 


tions; the other is often unſettled in its prin- 
ciples, and as to its operations, generally un- 
eertain. 


—— 


| To ſettle therefore, as far as a thing ſo 
fluctuating will permit, the true foundation of 


this remarkable. Law; what it is that renders 


1 binding upon mankind ; the changes to 
which it is liable; and the cauſes of thoſe 


changes ; is the ultimate object of the work 


before us. To: enquire into its form and ap- 
= 2 Pe 


The. one, 3 it 408 þ its 3 from 4 2 


tf 


4+ WHAT THE LAW OF NATIONS 1. 


pearance, 1s the immediate ſcope of the pres | 
ſent chapter. The Subject is by no means 
without difficulty, . notwithſtanding the vo- 
' lumes that have been written upon it; and 
the queſtion, What conſtitutes the Law of 
Nations, or how it is that it obtains ? has been 
as differently anſwered, as it has been fre- 
quently put. Upon the whole however, the 


great points of difference concerning the mode _ 


of its ſtructure, ſeem to turn upon this; 
Whether the Law of Nations is merely the 
Law of nature as it concerns man, and 10. 
thing more; or whether it is not compoſed of 
certain pofitive Inſtitutions founded _ con- 
ſent. : 


The Lawyers and Philoſophers of an- 
equity; the Oracles of the Digeſt; and in 
modern times, Hobbs, Puffendorf, Burlemagui - 
and others, (a) ſupport the firſt opinion. 
Suarez, Grotius, Huber, Bynkerſhoek, and in 


general the more recent authors, declare for 
the laſt. 


(a) See much learning upon this i in Taylor $ Civil Law, | 
0 from Pa. 99 to 8 * Edition. ; | 


WHAT THE LAW OF NATIONS Is. 5 
2 The manner in which the firſt ſet of writers 
account for their ſentiments, is by erecting 
that. famous Theory, by which Man in, his 
origin is conſidered. in a ſtate of the moſt. 
ſavage independence; an inhabitant of woods 
like the beaſts of the Earth; like them the 
poſſeſſors of a ſolitary den, and like them, at- 
tending to no calls but thoſe of appetite. 


This uncouth, but intereſting picture aroſe 
firſt perhaps in the imaginations of the Poets, 
(not improbably of thoſe who united legiſla- YL 
tion with-poetry,) and from them was .cagerly 
adopted into more regular Syſtems of Juriſ- 

prudence. Accordingly, no mode of ex- 
pounding the Spirit of Laws and Govern- 
| ment, has been more common than that which 
traces every thing up to the Creation of Man; | 
or, in other words, to Man, as it is called, in 

a State of Nature. This Theory, though often 

ſtarted, and beautifully amplified by the an- 
tient Poets, (5) ſeems firſt to have been 
thought of as the foundation of a Syſtem of 

Law, by Hobbs, in his famous Book called 


| (5) Particularly Lucretius. Lib. 5. 


PP 9 8 2 - 
— a+ + 44 | 3 the 
ice cat ks 8 - 


— 


— 


' 
— > 8 I A es ar EA DIAS ——— — — —— — 
— 
* 


\ 


6 WHAT THE LAW OF NATIONS IS. | 


the Leviathan, in which there is ſo much to 
admire, and ſo much to condemn.—It was 


adopted, and conſiderably enlarged by Pa n 


fendart, and. inſtantly approved of by writers 

without number. The reſult of their ſpecu- 
lations is, that man in ſuch a ſtate, owing 
obedience to none, and haying no politive 
Law to control him, truſts for the direction 
of his conduct to nature alone: The in- 


fluence which ſhe has over him, and the mo- 


tives, which, diſtinct from divine or human 


| inſtitutions, impel him to forbear from, or to 


perform any particular action, are called the 
Laws of Nature; (c) and whatever number of 
men there may be within the ſphere of one 


another's intercourſe, their conduct towards 


each other, (while thus independent of civil 


bonds, ) proceeds ſolely under the nee 5 


of * * 


4 187 . . * K * - 4 4 


000 ee ad 8 rel . 
dam immutabilis veritatis que actiones voluntarias Gzrca bo- 


: norum electionem, malorumque fugam diri igunt, & l k | 
tionem ad actus externos inducunt; etiam citra leges 5 


viles, et ſepoſita bonſideratione pactorum regimen con- 
* Cumberland De leg. Nat. 6. 1. 


3 4 bn 
. * 4 + 4 . 
* 


. FR 6 1 7 
FP WES. ; 7 ; ö en 
# - = 
; . i \ 
: = ; 2 95 ; 
«> 
* 3 * 
a 3 


WHAT. THE LAW OF NATIONS 18. 7 


When, however, civil Society came at laſt 


to be inſtituted, Men divided themſelves into 
ſeparate communities, and agreed to be go- 
verned by particular poſitive inſtitutions, in 
which many of the rights conferred by mere 
nature were given up, for the better preſerva- 


tion of the reſt: but the „Communities in 


, their relations Wich one e having given 


up none of theſe rights, they ſtill continue to 


be governed in all their public tranſactions, as 


the individuals that compoſed them originally 


were; and thus the Communities of the world 
remain in a ſtate of Nature with reſpect to 
one another, and of courſe can follow no 
other Law but the Law of Nature. Hence, 


f ſays Hobbs, the Law of Nature admits of two 


diviſions ; Firſt, as it is applicable to Men as 


Individuals ; ; Secondly, as it regards them as 


collected into Nations. The laſt is what is 


called the Law of Nations, which is thus no- 


thing more than the Law of Nature, (9) 
„ Suck 


(a) De Clies ow 14. "hee * « Rurſus Lex 3 


« dividi poteſt in naturalem hominum, quæ ſola obtinuit 
« dici Lex naturæ; et naturalem Civitatum, quz dici 
„ poteſt lex gentium, vulgo antem us Gentium To: 
« tur. Præcepta ou * ſunt,” &c, &c, 
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B WHAT THE Law OF NATIONS Is. 
Such is the waln of reaſoning adopted by 


thoſe who contend that theſe. two Laws are 


exactly the ſame with one another; and 
the favourers of this ſyſtem are ſo numer- 
ous, and have exiſted in times ſo ancient, 
that it would ſeem almoſt preſumptuous _ 
have any doubt of its ſoundneſs, + The 


opinions of the Authors of the Digeſt and the 


Tnftitutes, are all founded upon it; and 


nothing is more common than to wk the 


two Laws in ſenſes yy neden 14 


0 Law,” Fey Dr. 7 wks, 5 muſt be ee 


« natural or infituted, viz. Such. as. God * 


80 alſo 3 00 n Rut hone tire que * Proit os 
« Gens, proprement ainſi nommẽ et conſiders comme une 


4 Joi qui emane d'un Superieur, reſt autre choſe que le 


& droit naturel lui meme, a aux nen mais aux 
« Peuples,” OF... 


* 4 | 


| e 4 du droit natyrel,. 2. 6. 5 


1 


3 90 Quod CAS Ratio inter' Omnes homines con- 
ſtituit, id apud omnes peræque cuſtoditur, vocaturque Jus 
Gentium, quaſi quo june omnes gentes utantur. Dig. I. 2. I. 

Jure Naturali, quod appellatur Jus C Gentium. . 2. I. 

Gaius alſo, De acquirendo rerum dominio, holds that we 


acquire Property in the Birds and Beaſts which we take ly 
the Law of Nations ; obſerving that the Jus Gentiun, | 


eum wy * humans proditum eft. Dig. 41. * oY 


82 xg on © ſeribes 


WHA Tue LAW or NATIONS 18. 9 


vt ſeribes in the voice of - Reafon,: or ſuch as 


* Man appoints by his Civil ſanction: to which 


„ muſt. we refer the Law of Nations? To 
the Law of Nature doubtleſs, of which it 


is a part: for if we conſider its origin, it 


„is the Law of Nature; if the object or 


application of it, it is the Law of Nations. 
« It is ſtill the dictate of right Reaſon, ap- 


« plied to the wants of Societies. So that 


hat -uſed to be called Fus Nature, be- ö 


comes Jus Gentium.” tf ) 


$a 


” Spacious, however, as this FS iy ap- 
pears, and ſound as it may be allowed to be, 
28 far as it goes; it is probably not diffi- 


cult to demonſtrate that ſomething more is 


— 


neceſſary than a ſimple view of the Law of 


Nature, before we conſider ourſelves obliged 
to yield obedience, as to a Law, to thoſe 
cuſtoms. which govern the intercourſe of Na- 
tions. | 


Whoever cal his eye over the Janumer- 
able forms and particularities, which the States 
of the World conſider themſelves bound to 
obſerve in certain fituations ; 3; the. 1 in | 


= ) Taplr 8 Civi Law: pi. 128. 
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20. WHAT THE LAW OF NATIONS 18. 
thoſe forms; the partial or the general obs 

ſervance of them; and the varieties of con- 
duct which evidently ſpring from pofitive 


Agreement; can hardly be led to a firm belief 


that the Law of Nature alone, points them 


out for our regulation. The Law of Na- 
ture is conſidered beſides, as immutable ; im- 
preſcriptible ; and exiſting through all time ;( g) 


(a point which we ſhall ſoon have occaſion 


to conſider more at large ;) but the difference 


between the Law of Nations now, from what 
it bas been, muſt at once overthrow the poſi- 
tion. For example; it was part of the Law 


of Nations formerly, to admit of the reduc- 
tion of Captives to Slavery; and that upon 


| the ſuppoſed right of puttirig them to death: 


Yet a Nation which in theſe times ſhould 
venture upon ſuch acts of barbarity, would 
not fail to draw down upon it, the execra- 
tion, and poſſibly the perpetual war of its 
Neighbours. This conduct however is juſ- 
tified according to the /aw of nature, by all 
Juriſprudential Writers: To conſider it there- 
fore as a breach of the Jaw of nations; or 
to hold it out as matter of deteſtation, buen 


(e ron. Civil Laws $3 


WHAT THE LAW OF NATIONS 18. 12 


It is a breach of them; can only. be founded 
upon the e ee the latter law is 
very different from the former. It has in- 
deed been well ſaid by Puffendorf, that. the | 
right to do any particular thing, impoſes 
not upon us the neceſſity for doing it; and 
hence it may be argued that this abſtain- 
ing from the execution of priſoners in War, 
is ſtill agreeable to the Law of Nature, thought 
puſhed to its extent, that law might per- 


mit us to do much more. But if we abſtain 


from this full exerciſe of the right, and that, 
in conſ2quence of the law of nations, which 
would be ſhamefully broken if we did not; 
it ſhews that the two laws are eſſentially 
different; and if the one may be ſaid to be 
only {ſs in extent than the other - it is 
different, from the very circumſtance of its b 
Nb * 125 e 
How 


(9) Vide Bynkerſhoek. Queſt. Juris Pub. & Sed mores 
4 Gentium qui olim fuerunt et nunc ſunt, ſollicitæ diſtin · 
„ guendum eſt; Moribus cenſetur, Fame pars Furit 

% Gentium. . 1 
Hence the opinion of Gade ne on the In- 
| violability of Ambaſſadors. Bonum et æquum, id eſt 
Mp merum Nature Jus Nad pœnas exigi ubi reperitur 


c«c 
qui 


12 WHAT THE Law. OF NATIONS rs: 


Mow it came to be thus! rentner A. 
how the full force 'of the liberty enjoyed in 
a ſtate of nature, came to be oppoſed by 


certain Inftitutions which are, or ought to 


be, invariably' obſervediz are queſtions not 
ſo eaſily anſwered, except by acknowledg- 


ing that Man has appointed this circumſcrip- 


tion by his Civil Sanction; which Dr. Taylor, 


in the paſſage above titel, allows to 2 not 


Natural but Tnftituted 1 Law. 


. a Que 4 Nature ; ; thc 18, adding 
under the Law of Nature alone; if it be 


neceſſary to make war, war Is made with- 


out any notice but the very act of hoſti- 
lity. Among Nations, (though doubts are 

entertained by many on the, ſoundneſs. of 
the point,) thoſe who make war by ſudden. 
ravages, are conſidered as Robbers, and may 
be puniſhed as ſuch ; and. accordingly, from 
the oldeſt time, a ſolos form which ſtamps 
2 State with the terrible character of Enemy, 
has been deemed neceſſary before it o can n pro- 


« qui: -deliquit' at Jus Gentium e et qui his fimiles 
« fide publica veniunt, excipit. Quare ut rei fiant Legati, 
& contra Jus eſt Gentium, Quo vetari multa ſolent, ques 
Jus Nature permittit.” De J. B. et. P. 2. 18. 4. 3 


. | > | 25 : \ 
1 | 9 ceed 
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Feed to acts of legitimate War. In a State of 
Nature, if once in conſequence of juſt hoſti- 
lity, we are permitted to kill an Enemy; it 
ſhould ſeem that the manner of doing it, was 
indifferent; under the Law of Nations how- 
ever, nothing is more expreſsly forbidden 
khan the uſe of poiſoned arms. In a State of 

Nature, it would appear, that whoever aſſiſts 
my enemy, though only to a certain point ; 
by the very act of aſſiſtance, becomes my 
enemy alſo :. and even under the law of 

nations in thy. times, ſuch doctrine Was 
held reaſonable; ; In the days of modern 
refinement however, it is not conſidered as a 
breach of thoſe laws, nor a ſufficient cauſe 
for War, to lend aid to one State againſt 

another, when bound to do ſo by T. reaty. 00 


In e upon many of cheſe eutsche 
it would poſſibly be a taſk not more unneceſ- 
ſary than vain, to endeavour to trace them 
up to the law of nature. In many points 
that law abſolutely withholds its deciſion; 
and leaves us often to chance, where prece- 
dent is wanting, to determine upon a rule 


2 [5 See more upon this Se when we come to 
the Influence of Treaties on the Law of Nations. 


2 +-4 
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by which millions perhaps are to be govern- 
ed. For example on the diſcovery of un- 
inhabited lands; though the law of nature 


may preſeribe ſome act of poſſeſſion to thoſe 


who wiſh to eſtabliſh themſelves there; it 


cannot poſſibly determine what ſhall be the 


particular form - to conſtitute. a legal pro- 


perty, in the eyes of the reſt of the world. 


That form, it is left abſolutely to the Jaw of 
nations to ſettle ; and it may be any trivial 


thing which chance, or accident, or caprice 


may point out. Not only this, but immenſe 
tracts of Land, which have never even been 
ſeen; Seas and Rivers that have never been 


5 rel, are often claimed to the exeluſion of | 


others, merely on account of a partial diſcovery 


of them. Of the ſame nature with this. are a 5 


vaſt number of Ceremonies, and maxims, all of 
them forming part of the Law of Nations; but 
wholly independent of the Law of Nature ; 
as, the particular forms of declaring War ; 
the diſtinguiſhing marks of Heralds, and 

Flags of 175 in order to ſhew the Pacific = 
intentions of thoſe who bear them; the pre- 


cedency of different nations ring to the 


forms of their government, whether Imperial, 
Monarchical, or Republican ; the Ceremo- 
re Ten nies 


nies of Courts; the Credit attached to cer- 
| tain documents ſuppoſed to confer high pri- 
| vileges on thoſe who are furniſhed with 
them; (as the Credentials of Ambaſſadors ;) 


the great immunities of thoſe Miniſters, (not 
abſolutely neceſſary for the ſucceſs of their 


miſſion, but) agreed upon by different na- 
tions; the proportion of Salvage allowed to 


a nation that recaptures the property f 


another, with whom there is no Treaty, from 
a common enemy; all theſe, are ſurely the 
effect of Convention (#) of ſome ſort or other; 
and by no means pointed out by natural 
right. © Natural Law,” ſays Bynkerſhoek, 


4 eſtabliſhes neither diſtinction of perſons, 
| nor property, nor civil government; it is 


* the Law' of Nations which has invented 
e theſe diſtinctions, and renders all thoſe who 
< happen. to be within the territory of a State, 

- TubjeR, to the e of that . 


(4) « cel le conſentiment de toutes » les Tations de: * 
E LTerre qui fait ce qu'on appelle le droit des Gens. II 


« tient Je milieu entre le droit Naturel et le droit Civil; 


L et eſt d' autans plus conſiderable que le dernier, qu'il ne 

25 < peut eſtre change ni altere, ſinon du meſine Conſentement 

6 unanime de tous les peuples.” 7 
* de ababzdeus, 1 I. 27. 


1 Reaſon 
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« Reaſon and Cuſtom are the rt Baſes of 
© the Law of Nations.” 00 


Of this unten alſo, 4 40 10 its extent, 
Gina: to have been a writer of great per- 
ſpicuity and comprehenſion of mind, though 
his writings are ſeldom explored.” I mean 
Franciſco SuAREZZ, a famous Jeſuit of 
Grenada, in the ſixteenth century, and long 
time profeſſor of . in NE e | 
of On, | | 


OA ſhall makes No 8 to th 1 5 
Reader for ſetting before him the following | 
of his e 2 


. r differs. PIO; alles lages ta 
this; that other laws, conflitute of themſelves 
the turpitude or honeſty of the things they 
prohibit or inculcate; while Natural law, 
always precſuppgſes in the act or ſubject, 
the turpitude which it prohibits, and the 
honeſty which it inculcates; and therefore 
we uſually ſay that a thing is forbidden by 
| (1) Bynk. de Foro Leg. Cap. 24. | 155 


this 


| WHAT THE LAW OF NATIONS 18. 27 


as law, becauſe it is bad, or commanded, bes 
Wyn it is Fo. 0 


an to be believed, 4 the Law of 
| Notions does not command or prohibit things 
becauſe they are imntrin/ically good, or inirin- 
-fically bad; for ſuch things belong properly to 
Natural Law; and in this ſenſe therefore the 


| Law of Nations is not comprehended | in 
Natural law. oy: 


The Li of Nations differs | in the B 
place, and that very particularly, from nm 


(m) Vide Fr. 3 De Leg · ac Des Legia. 1 2 
C. 7. S. 1. Imo in hoc differt lex naturalis ab aliis legibus, 


ER quod aliz faciunt eſſe malum quod prohibent; et neceſſa- 


tium vel honeſtum quod præcipiunt; 3 hæc vero ſupponit i in 
a ſeu objectu, honeſtatem quam præcipiat, vel turpi- 
tudinem quam prohibeat; et ideo dici ſolet per hanc legem | 
prohiberi aliquid quia malum, vel præcipi quia bonum. 

See alſo other opinions to this purpoſe, Puffend. Droit 
des Gent. L. 2. Ch. 3. S One 

(2) Concludendum igitur cenſeo, Jus GR non 
bpræcipere aliquid tanquam ex ſe neceſſarium ad honeſtatem, 
nec prohibere aliquid quod per ſe et intrinſece malum eſt, 
vel abſolute, vel tali ſuppoſito Statu et conditione rerum 3 
ſed hæc omnia pertinere ad Jus Naturale, ac Subinde in 


hoc ſenſu, Jus Gentium, n non 9 Sub jure na- 
| turali. Id. 2. 17. 


1 | | 


* 


agree, they are not . and n 


3 f 
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law ; in ſo far as it contains certain later 
precepts, the neceſſity of Which it ders not 


infer /olely from the nature of the thing incul- 
Tated, by an inference drawn from natural 
Principles; and as we have ſhewn that every 
ding that is chus inferred, muſt be attributed 
to natural law; ſome other cauſe for this ne- 
3 A be: _ for 150 the lay: of 


2k 1 in the ſecond place, 3 it 


cannot be ſo inmutable', as the law of Na- 


ture; for Inmiutability takes its origin from 


. 


Hence laſtly, it follows; 3 chat even in the b 
things in which the two laws appear to 


RO” 00 | | 122477 
\ 5 e 


: (e) 8 primo ac præcipue Jus Gentium a 


Jure Naturali : Quia quatenus continet præcepta affirma- 


tiva, non infert neceſſitatem rei præceptæ, ex ſola rei natura 
per evidentem illationem ex principiis naturalibus; quia 
quicquid huj uſmodi eſt, naturale eſt ut oftendimus; unde | 
neceſſe eſt, ut aliunde oriatur talis neceſſitas, &c. | 

Secundo differant conſequentur, quia. Jus Gentium, non 
poteſt eſſe tam immutabile Gcut naturale, quis Immutabilitas 5 
N necelitate oritur. 5 
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„k Ache! opinion of the Philoſopticr ue - 
ence ang adds to it a ſlight enumera- 
tion of thoſe points which form the ſuhject of 
the law of nations, but on which nothi ing is 
decided by natural lar. Moſt! of them have 
been mentioned above, and ameng them he 
particularly takes notice of the privileges of 
Ambaffadors (5), and che neceſſity under 
Which the world is fuppoſed to be by the lar 
of nations, and not the law of nature, to: „ben. - 
vate commerce. ð ä mgts. 


55 Thos moch thin wich reſpect to thoſe who 
favor the ſuppoſition of Hobbs and Puffetidort; 
that Man roſe ſuddenly from the Earth, or 
dropped from the clouds, with all his Facul- 
ties perfect, and beheld other beings around 
him, of the ſame Wen _ in the mal 5 
ee DOT e 98.41 | 


| Tertio tine 60 U ut etiam in his, i1 in quibus bee j jura © con 
| venire videntur, non 1 habeant omnimods 6 militudinem.— 


14. L. 2. C. 19. 3. 5 he 
0) Id. 2. 19. 6. ee e 
(7) Jus naturale per 2 ad hoc ( ae non obli- 

gat; potuiſſet enim una Reſpub. per ſe vivere, et nolle 

Commercium cum alia, etiamſi non eſſet inimicitia— : 
L. 2. 95 7. 55 | 


* 


/ 
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But to thoſe who lend their belief to the 
rn handed down to us by our Fathers, 
in the moſt complete as well as the moſt 5 
venerable monument of Antiquity extant in 
the world; little reflection is wanting to ſhew, 
that. reaſonable doubts may be entertained, 
whether mankind ever exiſted in any ſtate 

where certain cuſtoms were not known and 

.complied with; and if ſo, the law. of nations 

muſt, even at all times, have been different 

from the mere law of nature. 


The hiſtory and align of 6 
Civil Society, have been topics, ſo often 
handled, and the ſubjects of ſo much learned 
and ingenious diſcuſſion, that it would. be 5 
little neceſſary to touch upon them here. But 
if we believe in the Mos AI TRADITION, 
and give our aſſent to that wonderful force of 
corroborative circumſtances which are ſup- 
plied by the hiſtory and the face of the 
Earth; we can hardly imagine the accounts. 
of the State of Nature above mentioned, to be 
any thing more than the wild images of 
Poetry, or at beſt an invention for the more 


convenient deduction of certain reaſonings on 
Law and Right. 5 N 


* | 8 Upon 
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Upon the ſuppoſition then that the world 
Was peopled by a ſingle pair, and of courſe that 
every man except the firſt, muſt have gra- 


dually advanced through a long and weak in- 


fancy, to the full uſe of his faculties in body 


and mind ; it is hardly poſſible not to believe, 


that Geenen and Society (of what ſort is 
not here the enquiry) is as old as the world - 
itſelf, —And however ſoon the emigration of 

children from their fathers, or of particular 


families from their community, may have 


taken place; ſtill, the exiſtence of certain 
cuſtoms and ceremonies, and even of rules 
and laws, muſt be ſuppoſed coeval, or nearly 
coeval, with the exiſtence of mankind. | ph 


This latter conſideration, i is et 1 do not 
” recolledt to have ſeen in any of thoſe theories 
which make a difference between the laws o 
nations and of nature; nor is it offered aa 
concluſive argument, but merely as ſtrong 
collateral evidence, the weight of which muſt 


in every man's mind depend upon the in- 


clination of his opinion with reſpect to the 
manner in which the world was pecpled. 


” " 5 * 5 » 4 » 7 
C 
8 — 
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_ + Softrong was the impreſſion withGroTrys, 
that the law. of nations was the! cuſtom o 
nations, excluſive of the dictates of nature; 
that a writer of great weight (Y) has imagined 
bim to haye puſhed this theory too far, and to 
D relecbedd the interpoſition of natural law, 


more than was) reaſonable. And indeed in 


the following ſentimems, we may ſuppoſe 
him, to mean that the States of the world: 
faxm. one great federal community, which has 
aQually, determined upon one common, pong p 
faite Code of Laws for i its ene : 


0 * che laws of every State,” days . 
& have a view to the particular i intereſt of, that q 
State; 80 among the States of the world, : 
« or the greater 1 number of, them, certain laws 
2 may be agreed upon e ex .conſenſu ) which 
"5. 2 view to the intereſt, not of ſingle ; 


„ "Communities, but of the | great whole ; and. 


in L wic it 0 che law of. 


r 997 noqu Dn⸗ db Bir 2g 


pad, {58 Avg PIC a iel 


* N Practice by numbers FEM | 
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© ferent times: and places, we muſt attribute 
it ta ſome univerſal cauſe; which in the 
c ſubject before us cam only be by inaking ix 
< tow-immediately frem ahrurlil principles's: 
one points out what is the law. pf nature; 
« the other what is the law of nations; for it 
follows of courſe, that whatis-riot:deduciBle 

be, once: by reaſon, from certain fixt prin- 
_ © ciptes;-and yet is univerſally obſerved "ou 
< derive” its force froni walantdny' conſent.” P 


: « have therefore been: careful;”. JAS - « | 


© to: diftinguiſh' the law of mutions from the 
& jaw oT ns a. . as fremy tite o. 


* pe 1 1 507 $o00l 07 i en 
* 5 Sa 
9 198 | G 3 "ar 10 


| oy this pied hes nee Delft] 
may be thought to have gone tod far; ſinre 
though there can be little doubt but that Con. 
vention enters into the compoſition of the law? 
of nations; it eam hardty be denied that there: 
is much Ar in the oppoſite Theory! ;© and 
though the tranſactions of nations are go 
verned by cuſtom in a ha I. of points ; 


: 1 725 5 1 5 #. E ot 4 * 1 
1 TI L 2 21 7 8 ; * 


00 Prologom. See, 7,41; 422: NF an * 
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yet in the beginning, and even now, in aii 
that are without precedent, _m_ all, in points 
of general duty and „ they can have 
nothing to follow but ſuch bas, as individuals 
not connedted bee in eee 
. 00 * 5 45 rs 
Bi .a0026 2: WO 
Steering abehefors: 3 of he 
accuracy of the Roman Lawyers, and ſome 
modern authorities; and this opinion of 
Grotius, that the figs in queſtion is I:/tztuted 
Law, and that alone; we ſhall not perhaps err 
much in inclining fer the preſent, to the more 
recent Sentiment, that although the Law of 
Nations is to look for its principles to the Law 
of Nature, and Sovereigns are to be governed 
in their general line of conduct, and in all par- 
ticular. caſes that are i new, by the ſame prin- 
ciples as would govern independent indivi- 
duals ; Yet, that many cuſtoms having been 
adopted, and many maxims agreed upon, we 
are to look to them, in thoſe caſes where they 
9 nee for the e e of 


£29 1 4 4 144. - 441 
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| eh principles. () IA, incliing for the re 
ent, becauſe we mean hereafter to enter upon ö 
a full diſcuſſion of the Law of Nature, and to 
endeavour to ſettle more accurately than has 
hitherto been done, what we are to underſtand” 
by it, and under what modifications, when we 
ſpeak of it as the foundation. of the” Law 8 
« Nations, 216 our 54 | 


Thus then the Tow 7 nations ; may Is ia 
to be conſtructed in the ſame manner with 
various parts of other laws, which are not 

Britten, but derive their force abſolutely from 
92 8 Equity and Cuſtom, (* of which, a very 
great proportion of the law of this realm, 
” (ſurely far different from the mere law of na- 
ture) i is an Uuſtrious example. 4 | 


There are indeed caſes perpetuaby Kappa | 5 
ing, in which various modes of action preſent 
themſelves, all equally recommended by Na- 

ture and Reaſon ; 3 and i in which, it is not of | 


{#) 1 e (eim nl it is an 
AR of Parliament which preſcribes the general terms of 
2 law, but it is the Courts of Juſtice which are charged 
with its interpretation; and the Act, and the interpretation 
fin the caſes that have been OP W taken rogether, | 
form the laß. t 
en Grot, de Jus Bet P. 1 | 5 


8 
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ſo much conſequenc to determine upon any 
one of them from a thorough. conviction of its 5 
ſuperiority; as that ſomething. definite, ſhall 
be getermined upon. In theſe eaſes, it is evi 
dent that i. nature and reaſon recommend 
them all; che election can be, only made: by. 
che ſanctigm of pp/tive-law. The end is pointed 
out by the one; the means are adgpted/ bY, 
the tber 35 the . Principles, are founded in 
reaſen'; the application, i 18 abſolute nſtitution ; 3 
{6 that the whoſe together, form 4 compoſition > 
of” the laws 'of nature, and the laws of nan. | 
F Have alledged,” * Tays B ynker ſhock, (upon, 

the Inviolability of Ambaſſadors) © whatever 

reafon can adduce for or againſt the queſ- 
tion; we muſt now ſee what is really to be 
determined; what angel wal have Jah ec ” 


4 4 2 


Cuſtom: chat the; law: of. nations is founded 51 
O and indeed whatever may be the definition 
of this law, we; muſt: always. return to this; 
that, that which reaſon dictates to the people 
of the world, and that which they obſerve in 
"po, of a compariſon they make of 


e which have, Happeneds: farms. ne. 


00 Bynes De Far Leg 39 ; 14 
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ele law for thoſe who have; ng other to 
follow. If men only make ue, of char reaſons. 
reaſon will but adaiſe certain things to be oba 
ſerved. by them; which Sing ch obſerved; 

as to pecomę eſtabliſned Cſtomt, people arg 
Wo reciprocal, obligation to comply with, 
them, without Which we cannot, imagine 


either War, or ee or Alliances, or Em- 


baſſies, or Commerny+.” eh A 0 NJ "SAD T 


Such i is che language of one WP the 8 ablell . 5 
writers on this part of law, who Law IE We 
how | different the modifications of cettai 5 
. Cuſtoms muſt render the mere law. of nature. 85 
| The ſentiments contained i in the ſmall Treatiſe 
which he gave to the world, were ably. des, 
veloped by Wo r, (a) and put into more po- 
liſhed form by VAT TEIL; from whom if we, 
differ at all, it. will only be in endeavouring | 
to give ſomething more definite and binding, 
even than this aſſemblage of the laws of Na- 
ture and the laws of Man, as the real founda- 1 
tion of the Law of Nations. td a 


\ 


* * 


In this tage of the argument, it may not 
be improper to take a view of an pig 


0p De For, 3 Ga 3. 0 Jus Gemium, 
| IO whoſe 
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whoſe force, if allowed, would overturn the 
hole of what has been ſaid. It is to be 
found at large (though it was thought of long 
before by Suarez), (5) in Dr. Taylor's learned 

Treatiſe on the Civil Law, i in which he has 
_ occaſion to eonſider the queſtions before us. h 


The erer is the Sum of his ene, 


| The Law of Nature 3 is Aided! into Able 
and Hypothetical, The one obliges abſolutely, 
all perſons, at all times and in all places, for it ic 
immutable; the other only conditionally ; that 
is, ſuppoſing ſuch and ſuch conditions to 
_ exiſt; which, if they do not exiſt, nothing is 
Fig But if they are juſt and reaſonable in 
their own nature when they do come to exiſt, 
the obligation to obſerve them operates as 
ſtrongly, as the obligation of the Law of Na- 
ture did in its abſolute force. (c) This rea- 
_ is thys iPuſtrated by Caſes, : 


The . of Nature recommends the ad- 
vantages of Society. When therefore Society 
1s formed, and not n. all the means ad 


> © De 3 Deo "PA 2. 18. | 
(e) Taylor's Civ. Law. Quarto Edit. 129. 


main- 
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85 maintaining it, and all the conſequences that flow 
from it, are as much the Law of Nature, that 
is, the Law of Nature Hypothetical, as the 
rules before it, were the rules of the Lau of 
Nature abſolute. (d) So alſo with Contrafts ; = 
the obſervance of which i is not in conſequence. 8 
of any new Law, but merely that an erernat 
and neceſſary Law, has now a Scene in which 
* may exert its Operations, (e) | 


When writers then tell us * a Kan | 
Law of Nations, which in many reſpects is 
totally different from the primary one; this is 
the true and natural obſervation upon that 

ſeeming diſagreement. If I am directed to 
eultivate Society, I find there can be none 
without a ſeparation of property ; Property 
| introduces diſputes ; diſputes are the occaſion | 
of war; war brings on Captivity ; ; that again 
Slavery; till we come by the benefit of 
manumiſſion to the recovery” 'of our natural 
1 Rights, 4 | 


This ſliems has led ain E imagine hs | 
i che . law of nations was a kind CM con- 


(d) Taylor's Civil Law. 129. 
() Id. 130. | FE 5 | 
ventional 
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benrimal, voluntary law, diſtinct fröm the law 5 
of tatore: Bat though the natural equality of | 
_ mankind, and the admiſſion of Slavery; the 
Von muflt) of goods, and tlie introduction of 
property ; ; and many other euſtoms compared 
With natural right, ſeem in oppoſition to ene 
. Jaother ; yet, if the rights and duties of this 
riew ſcene, are not mcongruous with the law of 
nature; what is called the ſecondary Taw of 
nations bas really no exiſtence; nor can that be 
faid to be introduced by poſi tive or arbitrary" con- 
traits, or by voluntary confederacies,. which 15 
Fairly the preſcription of right, Reaſon. ( 17 
Hence, all the obligations which ariſe from 
What is called the Jus Secondarium, were vir- | 
tually laid upon us before, but could never be 
n till ſomething called them forth. Thus 
theft 18 gontrarx. to che /aw of nature, though 8 
it could not be known till after the inſtitution 
of Property; for the doctrine of © 6 Alterum ne 
« Izdas” loſes no force; : 80 that when the 
Civilians ſay that Theft is baſe in its Nature, 
they mean that ir would be [Joliet et 
Was once introduced. (8) © DUST 1 
0. 


77 Taylor s Civil 3 1 > «+> 
(gs) Id. 131. See alſo Suarez de ; ac one Lade 
I 2. C. 18. Nam multa ſunt de Jure naturali quiz non 
| __ 
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o-this reaſoning little can "be-anſwered; | 


duee if taken in one light, it eannot apply to | 


| the queſtion before us, and therefore requires 
no anſwer; if in another, it is every where 


contradicted by fact. If it means that men 
have really no view to rule and precedent in 


their conduct towards one another; ; it would 


be uſeleſs to endeavour to prove chat they 


had, when rule and precedent every where 


2 prefent themſelves to notice. But if it means 
merely to trace 2// Laws up to their ſource 
and reaſon, and to affert that they are Laws 
of Nature, becauſe the nature of man makes 
him propoſe ſome advantage to himſelf in aff 


T his conſtitutions ; ; there can then be no queſ- 


tion between us. In that view of the ſubjeQ, 
all the laws that ever exiſted, may be deemed 


laws of nature; and the laws of a particular | 


State, a particular Diftrict, 1 nay even of a par- 
ticular Society or Club of 1 men, may be ſaid to 
be laws of nature, as well as, the laws of 


nations: For they are all: founded upon the 


natural inclination to uphold Oy 3 they 


48 a locum Slows niſi lieu ſuppolitione ad 
Ut præceptum nen furandi, non habet 8 niſi facta 
Giriione bonorum et dominiqrum 

$: b | 1 are 


5 
. 


who 1 


13 | * . -4 


5 are he means of maintaining i, ant the hs | 
quences that flaw from it, which to uſe the 


— of the n are the laws af 


'To thoſe Len who do riot regard 5 
queſtion i in this extenſive point of view, but 
merely enquire whether the particular form 
in which the principles of natural duty are 


applied, muſt not have the cri ſanction of 


men to ſtamp it with the authority of law; 


this reaſoning will appear, if not nugatory, at 
Feat gratis dietum. (5). 5 


As therefore the Ee e be all div wa 
pal laws, muſt be founded i in natural 
reaſon, but derive the form and manner in 


which they are brought into uſe, from pofitive 


anftitutions ; - So alſo the law of nations muſt 


put in force the dictates of nature, in ſome 
' known mode agreed upon by all who conform 


to them. The only difference is, that in the 


| (BY It was Gibbon's judgment, of Dr. Taylor's work, 
that it was of amuſing, though various reading; but could | 


not þe praiſed for philoſophical preciſion. 


Dec. and Fal. Ch. 44. Note. 132. 


one 
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one caſe, it is individuals who are called upon 
to ſettle the mode; in the other, it is whole 
nations, acting through the organs of their 
governments; that in the one, almoſt every 
thing that can exerciſe the judgment of an 
individual in his various relations, is fettled 

for him by written law, or by precedent; 
while among States, (from their comparatively | 
little intercourſe, and the want of a common 
Sovereign, much is left without precedent, 
wavering, as accident, or whim, or the vary- 
ing ideas of natural juſtice, may direct. 


| Upon the whole then, the account of the 
Law of Nations, is not greatly different from 
that of the Municipal, which by all writers is 
conſidered as poſitive law. For both the one £5 
and the other look for their principles to 
Reaſon ; for their application, to regular IH 
tution; and hence a writer of the laſt age has 
ſaid, not improperly, that the Law of Nations 
holds the midway between civil law and the 
law of nature, (i) When however they come 


(i) Wicquefort de  Ambaſſad. 1. I. 27. Suarez alſo calls 
it medium inter naturale jus, et humanum, et priori ex- 
tremo vicinius. L. 2. 6. 17. 
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to be broken, the difference i is far more * 
rious. The breach of municipal law is at- 
tended only by the puniſhment of the of- 
fender; (the law remaining ſtill in force, 
| ee eee perhaps by the very infraction:) 
the breach of the other, can only be remedied 
by the refuſal of thoſe who are injured tq 


comply with it any longer, and the law itſelb 
| is me wes. 


\ 


- Ps — 5 ki —— 


o 
* 
o 
* 
f * 
— 
/ 
CHAP. 
9 
| 
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" CHAP: II. 


OF THE OBLIGATION OF NATURAL LAW. 

B UT a very material queſtion preſents 
itſelf now for diſcuſſion, which muſt be ſatis- 
factorily diſpoſed of before we can proceed 
farther. Although it may appear ſettled, that 
the Law of NaTions conſiſts of the Law 
of NaTuRE, modified by the expreſs or the 
implied conſent of Nations; ſtill if it ſhould 
happen that the particular ſets of actions and 
offices which compoſe what is called the 
moral ſcience, and which are expreſsly ſaid 
to take their riſe and obligation from the 
Law of Nature, ſhould not always reſemble 
one another: If different philoſophers, pro- 
ceeding as they think from this ſame Law, 
ſhould be found to have very different ideas 
of duty ; and nations in conſequence have 
adopted in the ſame ſituations, very different 
modes of conduct: If this, I lay, ſhould | 
happen, we muſt I think be driven to con- 
feſs, that the Law of Nature itſelf, is a very 
imperfes foundation for any Law which is 


Auties, it is obvious that much more is neceſ- 
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ſuppoſed to be definite and certain; and which 
on account of that foundation, and that alone, 
it is affirmed, is to Sorerg all the States Y 
the World. 
5 very able writer upon the fubject of 
Laws, conceives the Law of Nations to depend 
upon the principle, . that different nations 
* ought to do as much good fo one another in peace, 
% and as little harm as poſſible in War, without 
6 un agg real Intereſts ” (4) 


As a ett fundamental n or out- 
line ofthe Lü w of Nations, I have no kind 
of doubt of the ſoundneſs of this propoſition; 
but when we come to 4 detailed ſcheme of 


fary to render it definite, ſince it is obvious 
that a queſtion may be immediately ſtarted, 
namely, what is it that conſtitutes our real , 
ne and who i is to Ways * | 
Now: AE the Natural Tad point this 
out with certainty to every man's heart and 
5 there would be Woe or no 


{(#) Manteſy. De rRG. des Lair ks ch. 3. 
3 
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: difference of opinion eoneerning it; for the 
Natural Law, as is properly and uniforalty = 


25 laid down, is wniver/al and immutable. Yet we 


all know the immenſe diverſity of ſentiment 
concerning real Inrereſs which there: is; and 
muſt be, where there is no common pH“, 
Religion to decide upon it with authority; and 


in ſpeaking merely of a natural Law, alt 


idea of ſuch a religion muſt be left out of the 
| nn (/ * 


Even with a Positive Rekgton, much b. 
ferenee of opinion has ariſen upon various | 
points of the Law of Natiors. For example? 
one of the reaſons which produced the Trea- 
tiſe of Yattel, was a revolting aſſertion of 
Wolf (whom he owis for his Maſter) that 
the. ufe of poifoned arms, was legitimate 7 
war: (n) Some of Vattel's own poſitions i in 
other parts of his ſübject, ſeem to me, on 
Kis own principles, to be equally capable of 
| conteſt.” For example, he founds the natural 
obligation of Nations to cultivate commerce, 
| folely upon its e 7 and ee ** ons 


. 1) See Note: c. page 6. | 
(m) Vaud Dr. des Gens, Preis 135 17 


11 _ 


1 


means N 
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that one nation may refuſe to trade with the 


reſt, yet if it do ſo without good reaſon, he 


affirms it will be guilty of a breach of duty. (2) 
— But if utility is the ſole cauſe of this obli- 

gation, it muſt be obvious that its univerſality 
muſt entirely depend upon this, that / man- 


kind. conſider commerce in the ſame light 
with Vartel, which is known: not to be the 


caſe. ( % 
Who chen can decide with clearneſs upon 


7 the Law of Nature itſelf, when extended into 


all the minute ramifications of a particular 
Syſtem, upon which all mankind are by no 


WE. 2 
* N > of 


4 great. and very old SA MEER 
ariſes, concerning the OBLIGATION of 
NaTuRAL Law as far as it is ſuppoſed to tie 
us down to the obſervance of one, certain, and 
detailed ſcheme of duties, and no other: In 
other words to the purſuit of what particular 


Nations call Good, or the rejection of what 


| Pe 
(5) Vattel Dr. des Gens. Prelim. I. 1. ch. 8. 1 
(o) Suarez, as quoted in the laſt Chapter, (Note q. 
p. 19.) aſſerts in poſitive terms, that there is no 2 


to cultivate commerce at all. | | 
7 2 . . 
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they. call Evit.. If this cannot be ſhewn, we 
have as yet obtained abſolutely nothing, con- 
cerning ONE FIXED foundation, for a Law of 

Nations, binditig, ex vi terminorum, upon all 
the Nations of the world ; and as moſt of thoſe 
learned men who have acquired ſuch deſerved 
reputation for their reſearches upon the ſub- 
ject, have generally taken this part of it for 


granted, there may be yet ſomething wanting 
to the GENES of the Science. 9.4 


415 105 preſent Chapter e * ſhall 
_ endeavour. to examine, the force of the 
 OBL1GATION which many judicious and 
virtuous perſons have aſſerted we are all of 
us under, to obſerve invariably one, particular, 
and certain ſet of Cuſtoms, from the com- 
mands of nature alone. And if it ſhall be 
found that this obligation is at beſt but a 
weak one; or that upon the ſame principles 
| which are ſuppoſed to recommend it, very 
different ſets of Cuftoms may be, and are pur- 
ſued with equal zeal ; it is clear, I think, that 
with ſuch a ſort of ee we can arrive 
at nothing determinate with reſpect to thje 
Law in queſtion. Should this be the Caſe 
anne I ſhall afterwards endeavour to 
.D 4 come 
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come at what is likely to be the truth; and to 
point out whether what is commonly called 
the Law of NATIONS, is binding upon al! 
the World, or only upon particular Seti or 
Claſſes of Nations, as they fall into different 
dlviſions of it, obſerving different Religions | 
— ne different ſyſtams of . IJ 


| Preparatory: to * 3 an u enquiry, 
and in order to. clear the queſtion in the out. 
ſet from ſeeming objections, it will be neceſ- 
fary, perhaps to ſtate in form one or two 
obwious propoſitions; nor ſhall I be at all 
afraid of the danger of repetition, provided 
at: the expence of being prolix, I may be 
certain of- being perſpicuous; ſince all who 
have attended to ſpeculations of this ſort, 
muſt have perceived how much difficulty has 
often heen occaſioned; by the writer's taking 
far granted that certain things are already. 
underſtaod, and that the exact n 1s 
— enn by the.reader.. ES e 


That we may . the more edi 
underſtand the following conſiderations, it 
will perhaps be right to make a diviſion of 
the . of * * is a term of im- 
. menſurable 


= 
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menſurable extent) in order to come at once | 
to what is the exath pointe our TY 


The e e way be divided 
into thoſe: which concern animate and: inani- 
mate Being; the firſt of which a is: tlie 

| ſubj 10 of our W 


The laws: kirk govern this again, may 
be and into Inſtincts and Reaſon. 


Inſtiuer without neaſon, 1s the law for a | 
| . Creation. 


5 Taſting and reaſon together, form: the law 
for MANKIND: . | 


Thus, Man has as it were two natures. One 
in common with Brutes ; inaſmuch as he 
obeys. the laws of Inſtinct; another pecu- 
larly his own, inaſmuch as he conſults. the. 
laws of reaſon. = ok | 

Mint ckele PS there is this che 
teriſtic difference ; that inſtinct acts with. 
| irreſiſtible power, while reaſon only dire&s 
: or 1 and may: be: — oppoſed. 
* | Hence, 


4 
— — n — 


2 1 
NN & 20:24. d e e 6, 


. = 5 I R$ 4. 4ST T5. 0 ke” a 1 = l a - 
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\ 


Hence, under the one, we are'a blind and 
paſſive ; under the other, we are a free 
to thoſe Caſes alone which 
come under the 3 of reaſon, (that i is, 
to Caſes which admit of free Wegs ee ch that 


agent; and it is 


our enquiries are directed. 
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— 


Hence then upon the — the point 


before us, is to aſcertain if poſſible, whether 
the duties and actions which we denominate 
Moral, (as that a man ſhall love his neighbour 


as himſelf,) can be ſaid to be ob/igatory, 
from what is called the Natural Law alone, 
confidered as diſtinct from the poſitive inſtitutions 
of man, (in other words, from Expediency or 
Utility,) or he REVEALED commands . thee 


Deich. 


A vaſt body of authorities, venerable for 


their age, their learning, and their powers 


of argument, hold the 


rmative of this 


Queſtion. At their head, appear the whole 


band of SToics, 


( ) on Government. 


and the followers 
 SocRATES and PLATO of ancient times; 
and among the Moderns, the names of 
SUARKEZ, PUFFENDORF, HOOKER, Lockx, p)- 


of 


/ 2 


C- 
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CUMBERLAND, BURLEMAQUI, VATTEL: 
TAYLOR, and above all, the profound 


Theſe again are oppoſed by another great 
body of authorities, which are no doubt well 
| known to the reader; and which, however 
they may differ from them in the main points 
of their philoſophy, are not to be neglected 
totally, or without diſcrimination. The philo- 
ſophers I mean, are the PYRRHONIANS, the 
EP1CUREANS, and the Sckprics of an- 
tiquity; the Diſciples of Hog BS, SPINOSA, 
MoNTAIGNE, DESs CARTES of later days; 
and ſeveral others who are remembered 
within our own age. We proceed to enquire 
Into the difference between them. 


The opinions of the firſt AFR dal 
of writers are founded upon the following 
argument. TT | 


- Whatever is diſcovered to be the practice 
of the whole, or nearly the whole of man- 
kind, and to proceed upon a certain known, 
| general, and fixed principle, muſt be in con- 

| ſequence. 


X * 5 * x * 2 p 
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3. 10. Barbeyr, Pref. to Puffend. p. 14; Hooker Eeeleſ. 
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| ſequence of ſome law, which may fairly” vo 


called the law of man's nature. () 


Now there is an a bs of 


Action in the hearts of all mankind, which 
| bs: to ſeek happineſs as Wa and benevolent _ 


beings. | N 


Th may be drawn Gant a review of tale 
cliternal frame or conftitution of man, whick' 
leads kim, when unhiaſſed By his own par- 


ticular intereſt, to with the happineſs of 41. 


his fellow. creatures; to approve of virtuous 
actions wherever he obſerves them, and to 
deteſt their oppoſite vices. This approba- 


tion, and deteſtation, are impoſed upon 
Kim by a certain internal, great, and regu- 


lating principle; called Conference or 
reflection; which, though his paſſions may 


lead him offer to rebel againſt its power, it 
is nevertheleſs impoſſible _ to blind on 


to deſtroy. 


This great principle, adjuſting and: core 
recting ; all. inward Ty ouglit t to pre- 


(4) Grot. J. B. 1 Puffend. I. 6. 10. & 5. 


Pol: B. 1. Sec. 8. Vattel. 1. ½ 28. 
| fide 
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ſide over and govern them; It is the inſtru- 
ment by which man is to be ſhewn what his 
real nature leads him to; and obligations to 
the practice of virtue deduced from this re- 
view of nature, © are to be confidered as an 
appeal to each particular perſon's heart, and 
* natural conſcience ; as the external ſenſes are 
„ appealed to for the prof of things congnizable 
« by them. And thus, allowing the inward 
e feeling SHAME, 4 man can as little doubt 
e whether it was given him to prevent his doing 
6 SHAMEFUL ations, as whether his eyes were 


6 e him to gee his ſteps.” (0 
The truth of chis opinion may alſo Fi 


drawn, from a compariſon of the nature of 
mam as reſpecting ſelf, and as reſpecting 
ſociety; by which it will appear © that there 


(r) Butler's Second Serm. on Hum. Nat. Serms. 
p. 26, 27, 28, Barbeyr. Pref. to Puffend. p. 4. Il ne 
faut preſque pas ſortir de ſoi meme, ni conſulter d'autre 

maitre, que ſon propre Cœur. Burlemaqui goes ſo far as 
to deduce Virtue and Juſtice from mere Sentiment and 
Taſte, which, ſays he, foreſtal reaſon. Dieu a done jugs 


apropos d' employer auſſi cette voye a legard de la conduite 
morale de Phomme; et cela en imprimant en nous, un 


ſentiment, un gout de Vertu & de Juſtice, qui previent 
en quelque pute 95 raiſonnement.— Du Droit Nat 2, 3, 5. 


© Are 
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© are as real and the ſame kind of indications 
© in human nature, that we are made for 

* ſociety and to do good to our fellow-crea- 
te tures; as that we are intended to take care 
of our own life and health and private good; 

s and that the ſame objections lie againſt the 
* one, as againſt the other.” (s) For though 

5 crimes are often committed againſt ſociety ; ſo 

5 are they often committed againſt ourſelves, 
by intemperance and other exceſſes; and as 
chere is really no ſuch thing as abſolute ſelf 

hatred; ſo there never was an inſtance of 
ill will, for zs own ſake, againſt mankind. 
Moreover, our paſſions and affections, con- 
ſidered merely as private by ourſelves ; are 

in fact, public paſſions and affections alſo. 

Thus, the deſire of eſteem from others; the 
love of ſociety; {conſidered as diſtinct from 
the good of it; and indignation againſt ſue- 
ceſsful Vice; theſe are public paſſions ; relate 
to others; and lead us to regulate our beha- 

viour ſo as to be of ſervice to our kind. And 
thus the general diſpoſition of our inward | 
frame, is calculated to do good to our fel- 
los, as well as to ourſelves; and any thing 
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(s) Butler's Firſt Serm. on Hum. Nat. p. 5, 6. 
EE | | contrary 
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eontrary to this in either caſe, i is not to be 
conſidered as legitimate, but as the effect of 
mere ungoverned paſſion. (70 8 


/ 


That this ſort of ungoverned paſſion, 
(though apparently natural,) is in reality 
contrary to nature, is diſcoverable firſt, from 


an attention to the various meanings of the _ 


word Nature; and afterwards by fixing the 
true one, which forms the ſubject of the ſpecu- - 
lation, For it does not mean merely, any 
principle in man, without regard either to 
the kind or degree of it; (ſuch as the paſſion 
of anger or the 1 of a Father for his 
children, which may both be called natural: } 
neither does it mean merely thoſe paſſions 
which are /ronge/t in a man, (in other words 
his ruling paſſion,) which is often and juſtly 
enough put for the nature of ſome particular 
man; in which light nature may be vitious, 
as well as virtuous. (2) But it means, that 
reaſonable, reflecting, nature, which teaches 

men to do that which SELF demands of them, 
2 a VIeW of all its conſequences ; by which 
it will never ſuffer them to prefer a mere 


(t) Grot. D. J. B. P. Prolegom. 6, 7 85 9. 


Nr Butler's Serm. p. 33534. „ 
momentary 
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momentary gratification, at. the expence of 
future deſtruction; but ſomething that ſhall 
be gratification on the long run, all ge- 
neral conſequences conſidered as much as 


they can be, which therefore ought to embrace 
the intereſts and the rights of others. | 


This is the nature which is meant by the 
ſpeculation; and in this point of view, what 
in common fpeech may be allowed (though 
inaccurately) to be natural; may in the end 
turn out to be quite the reverſe. Thus, 92 


though a brute ruſhing into a ſnare for the 


ſake of a bait, may be ſaid fairly enough to 
purſue his nature; ſince it was natural for 
him to wiſh for the bait, and it was not in 
his nature to foreſee the conſequences ;—Yet 
it is not ſo with man; who being endowed 
with reaſon, and governed magiſterially by 


the principle of reflection or Conscrence, 


which without being conſulted, approves or dif- 


approves of a ching, and renders man a law unto 
himſelf, (x) is bound to give up preſent grati- 


fication in order to avoid certain ruin; and 


ſhould he chance not to do this, back an 


() Butler. Serm. P. 3%, 37s - 
5 | | | action 
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action i is nevertheleſs evidently 4; typropertionate | 
to ſuch a reaſonable nature, and therefore in 


1 85 the ſtricteſt ſenſe, is unnatural, 


on as the natural lo to ity ſelf- 
love upon the long run; (that is, the duty 
to avoid preſent pleaſure, for future preſerva- 
tion,) would incline a man to do this, how- 
ever ſtrong his natural paſſion for pleaſure. 
might be on the other ſide, and even although 
it abſorbed all others; it is evident that there 
is a difference between a real and reaſonable 
ſelf. love, and that which is only deceitful ; 
that is, mere paſſion which looks not to con- 
ſequences. This difference, not depending 
upon ſtrength, or degree, muſt be a differ- 
ence in ind; and as, if ſuch paſſion as has 


been deſeribed, prevail over ſelf-love, it is 


unnatural ; / diſproportionate, } while if real 
| ſelf-love prevail over paſſion, it is natural; 
it is manifeſt that the true and reaſonable ſelf- 
love, is a ſuperiour principle in nature to 
mere blind paſſion. Hence therefore, though 
it may be borne down by it, it is not the leſs 
ſuperiour in its nature on that account; and 
the power of paſſion muſt be conſidered as 


uſurpation only, in the ſame manner as in 
Vor. L. 5 E 1 civil 
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civil ſociety it ſometimes j happens, that a 
rebel who is more powerful, uſurps the 
Government of a lawful Sovereign; who 


however is not the leſs a lawful Sovereign 


on that account ; neither 1 Is | power conſidered 


as e oy” 


"Y therefore the idea of a clvil-conflitution 
implies united ſtrength, and various ſubordi- 
nations, under one head; namely, that of 
the Sovereign ; and if you leave out the 
fubordination, though all the members re- 
main, yet the idea of civil government is 
deſtroyed; ſo reaſon, appetite, and paſſion, 
conſidered without connection or arrange- 
ment, do not give. the idea of human na- 
ture; but that nature conſiſts in à certain 
arrangement, or relation which all theſe parts 
bear to one another; under which the paſ- 
fions or appetites, are to be conſidered as 


ſerbordinate to reafon and conſcience. And 
as a civil government may be deſtroyed by a 


rebellion, the ſucceſs of which does not ren- 
der it legal; ſo alſo may the conſtitution of 
nature; in both caſes, the nature of what 
(0) Butler. Serm. p. 39, 40, 114m. 

1 ought 
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ought to be, remaining the lame, notwith- 
Ay what is. phe 96 4p A 1151 


0 
2 


He ace, 0 of 8 Man is not 
a eee, left by his maker to act at Tan» 
dom, and live at. large up to the extent of 
his natural power, as paſſion, or humour 
| ſhall direct ; but from his make, conſtitution, 
or nature, he is in the ſtricteſt, and moſt 
proper ſenſe, a law unto himſelf: : he has the 
rule of right within, all that is wanting is, 
that he honeſtly attend to it. (=) And 
therefore enquiries after any general rule by 
which our actions may be denominated. god 
or evil, though in many reſpects : they ma) 
be of ſervice, are of little with reſpect to chis; 
ſince any plain honeſt. man before he engages 
in any courſe of action; if he only aſk him: | 
ſelf whether What he is is about 0 do, is, rich 
or wrong, good or evil, will be able to anſiger 
. the. queſtion agrecably to virtue and truth, on 
_ any circumftance. a}. 5 


09 Butler's Serm. 45, 46. et 207 Un din jun 
(a) Butler's Serm. 49. Barbeyr. Pref. 70 Puffend 4 Thi | 
laſt contents himſelf with ſaying; that the ſcience of morals 
may be acquired juſpu d un certain degrè; though he adds 
par tous ceux qui veulent faire uſage de leur —— duns 


quelque, etat qu ils ſe trouvent, 


1 2 . Thus 


/ - 
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Thus it is that the law of nature reſolves 
| itſelf at laft into the law. of reaſon ; and 
hence it is called © the dictate of right rea- 
ſon, pointing out that a thing is morally 
6] right, or morally wrong, £0 according as it 
1 agrees or diſagrees with a reaſonable focial 
nature.“ (5) Hence alſo, (if we muſt have 
4 rule) there is a certain order, or fitneſs of 
things, to the ſupport of which all actions, 
to be right, muſt ultimately tend, (c) which 
is called the Syſtem of the law of nature; 
and which like all other Syſtems, is a whole, 
made up of component parts, the ſeveral 
relations of which to one another, produce 
tte idea of what the ſyſtem itſelf is. In man 
this whole, or Syſtem, has for its parts, the 
appetites, paſſions, and affections, and the 
principle of reflection or Cos cIE NE, which 
compoſe his inward frame; the relations of 
which to one another eder produce 
che idea of what his inward frame © or  conſti- 


(b) Jus ts eſt Aalen redhe rationis, indicais | 
aQtui alicui, ex ejus convenientia, aut diſconvenientia, cum 
ipſa natura rationali ac ſociali, ineſſe moralem turpitudinem, 


aut neceſſitatem moralem, &c. Gxor. D; + ig PR Fe 


10. 1. 
e) See the Rel of Nat, delincat. p. 128, 6th Edit, 
tution | 
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tution is, from which en W 9 that 
* is ee to hon ee oe ali in 8 


* 


Aan, as this muſt " an ee ee 
zmmutable law, or ceaſe, from the terms, to 
be the law of nature; every man whqſe 

liyed, whatever may be his ideas concerning the 
formation of things : even ſhould be have the 
misfortune ts be an qu 15 e to Ng 
Ko e) ee ee 251 be Sir 


Such is the argument of a "ans 5 re- 
a ſpectable body of writers, who would prove 
a priori, from their ideas of the reaſonable 

| ſocial nature of man, that the law of that na- 


(4) Butler's Pref, to Serm. p. 10, 11. 


(e) Elles ( les loix naturelles) ſont certaines, obligateires, 
et faerèes pour tout homme raiſonnable; ab/trafion faite 
le toute autre conſideration que celle de ſa nature; et quand 
meme on le ſuppoſeroit dans I'ignorance totale d un Dieu. 
Il n'eſt donc point d' homme, qu elles que ſoient ſes idées, 
ſur Torigine des choſes, eut il meme le malheur d'etre 
ATHEE, qui ne doivent ſe ſoumettre aux loix de la nature, 0 
KC. (Vattel Prælim. S. 7. in the notes ). 
This is in the fame ſpirit with Gxor Ius Prolegom. Ir) 
Et hæc quidem quz jam diximus, locum aliquem ha- 
« berent, etiamſi daremus, quod fine ſummo ſcelere dari 
« nequit, Nullum * Deum, aut non curari 10 eo N 
„ humana, &. e e ee een 
| Ky ture 


2 
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— — 


ture obliges him to che practice of virtue and 
morality, according to. Me ideas which are con. 
monly entertained of them ; ſince in order that 


there may'be-no-miſtake:as: to the - particular 


duties which they enjoln under thoſe general 

terms, they go on to lay before us, the whole 

ſcheme of offices which men who have been 
in the habit of cultivatin 8 their reaſ- on to the : 
utmoſt pitch of reſinement, who have had all 
the advantages of civilization, and even ef 
revelation, have agreed, after Jong: and la- 


; % wo 4 


| Borious reſearch, to call mora : | 


STO! TD o Offer * WY 7 4 40 * 278 ids. *! 


Thus, "we are not oy obliged i in general 
terms, by the natural law, to do good, and 
avoid evil; to do as we would be done by; 


to cultivate juſtice, and to worſhip the Deity; 


but, comiag to particulars, we are to conſider 
as crimes againſt nature, Adultery, Theft, For- 
nication, Uſury, Falſehood, and every thing 
that ! is forbidden N the WA 12 ). We 

: 8; 
167) Vide SUARES. De Ing. ac on Leila. L. 1 


C. 7. 5 1501 

Nam ea quæ 3 one 83 in ecipict | 
genere diſtingui poſſunt.—Quzdam ſunt prima principia 
generalia morum, ut ſunt la, Honeſtum eſt faciendum, 
pravum 
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are bound to avoid intemperance to repair 

any miſchief we may have cauſed to others; 5 

to be always ready to render any innocent 
ſervice that another may ſtand in need af; to 

keep our words inviolably; to avoid treachery; 
to honour our Parents; and obey our Sove- 
reign, / long as he does nothing contrary to the 
mvuariable maxims of natural right, or to thè di: 
vine law as revealed to men. (g) All this, and 
. more, . —_ involve a number of 
prayum aaa: Quad tibi kerl! non vis, jr ne 1 7 . 
de his nullum eſt dubium, pertinere ad legem naturalem. 
Alia ſunt principia, magis determinata et particularia: tamen 
etiam per ſe nota ex terminis, ut Juſtitia eſt ſervanda; 
Deus eſt colendus; temperate vivendum eſt: et ſimilia, de 
quibus etiam nulla eſt dubitatio, et a fortiori patebit ex 
dicendis, In tertio ordine ponimus concluſiones quæ per 
evidentem illationem ex principiis naturalibus inferuntur, et 
non nifi per diſeurſum eognoſei poſſunt, inter quas, quædam 
facilius et a pluribus cognoſcuntur, ut Adulterium, Furtum, 

et ſimilia, prava eſſe. Alia majori indigent diſcurſu, et non 
| facile omnibus note, ut fornicationem eſſe intrinſice malam; 
Uſuram eſſe ee Mendacium pr you TTY 
et ſimilia. | 

Again. Nam onbcapla Decalogi 15 de jure Nun 

eſt indubitatum apud omnes, et tamen non omnia continent 


principia per ſe nota, fed yarns indigent diſcurſu, ut etiam 
oft clarum. Id. Sec. 6, 


| (2) Barbeyr. Pref. to Puffend, P. f "i = 


Es 
= > 
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points, many of which, as we ſhall preſently 
ſhew, are neglected by ſome Nations upon 
principle;'and others depend on things, which 
are abſolutely poſitive ; all this, it is contended, 
is enjoined by nature, with the force of law, 
"_— it ts written on nw 1 wh man, 4 3 
on the other ſide of che 3 Shi 
have been many theories put forth, ſome of 
them eccentric to a degree of abſurdity, others 
approaching nearer to a reaſonable ſhape, but 
all of them adverſe to this idea of moral obli- 
gation, confined to one particular ſyſtem, 
| drawn fram the mere narure ref things. 


| Without going into the detail of theſe 
ſyſtems, and premiſing in the ſtrongeſt terms 
our juſt horror, at thoſe of them which ſay, 
that there is no obligation at all ; or that it is 
the nature of man to be viriaus; or that at 
leaſt he has no law to follpw but his own ap- 
petite ; premiſing this, I ſay, I ſhall endeavour 
to examine the force of the foregoing argu- 
ment, as far as it has been ſuppoſed to be 
concluſive as to the point of our diſcuſſion; 
which, it muſt be remembered, is ſimply 
whether, without the aid of a vijible divine in- 
Rn 
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zerpofition, mere nature alone, can point out | 
the obligation upon all the world, mvariably 
to qty the — moral Nee 


Now it appears to me that the Whole of 
the argument on which the affirmative of this 
opinion is founded, is liable to one great and 
Invincible objection; namely, that it does not 
ſufficiently eſtabliſh the point, that the mere 
_ ſocial nature of man carries along with it 

uniformly, univerſally, and of neceſſity, all 
ttmat train of /hocial duties, purſued through all 
their ramifications, which compoſe the moral 
ſyſtem of particular claſſes of nations, and 
which have been attributed to 4 the world, 
with what juſtice, ought to have been more 

fully made e out by ucts, 


That man is a ſocial or gregarious animal, 
no one will deny. That he cannot be this, 
and at the ſame time ſeek as the end of his 

Being, the deſtruction of thoſe with whom he 
aſſociates, is equally clear, But it does not fol- 
low, (at leaſt not without ſome farther enquiry,) 

that becauſe he is /oc/a/, he is bound to pur- 
ſue one, definite, and certain ſet ꝙ actions, as 

1 | an oh 
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the ſyſtems of natural ar, mould mars 


have us ſuppoſe. A 


It is of extreme conſequence to ſettle this 


in the beginning, | becauſe the whole will de- 


pend upon it. If he really is thus bound; 
that i is, if all mankind have always thought 


it writ down in their duty, to purſue the | 


common Goop in one, particular manner; z 
then, every thing that has been ſaid concern- 
ing the neceſſity of ſupporting the order and 
fitneſs of things to produce a general en 
eee will bold 80. 


But if he is ot is lotta if it Ads ap- 
pear from Fac y that the opinions of men con- 
cerning the manner of arriving at Good, are 
fo various, that although we may ſay which 
is the right one ſor ourſelves, we cannot de- 
termine for others; then, what has been ſaid 
concerning the dictate of right reaſon, point- 
ing out that a thing is morally right or 


morally wrong, from its agreement or diſ- 
agreement with a reaſonable Social Nature, 


can be applied only to thoſe who concur in 
their ſentiments concerning Good, and can- 
not be made binding à priori, upon thoſe who 
have 


have ſentiments of an oppoſite nature, We with, 


it, however, to be underſtood that in reaſon- 
ing concerning moral agents, we do not mean 


to take into the account, any of thoſe who con- 


fefſedly give looſe, to, their paſſions at the ex- 


- pence of reaſon ; but only thoſe WhO purſue 


the courſe of life, and the. habits and maxims 
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4 


preſeribed to them by their education, and 


their laws; of courſe, as far as ive are able to 


cuilect it, ho, Pane their reaſon and Judg: 
ment. . 25 a 

"Mw. if it t ſhould. turn out has all fake as 
theſe, do bt uniformly and- invariably act 
according to the-ſame codes of duty ; if many 
ef them, (finding themſelves independent of 


all external motives of religion, or poſitive | 


conventions, and able, from mere ſtrength, 
to ſhift for themſelves,) appear to be indit- 
ferent about the fitneſs of things in the „e 
which is put upon it; or what is of ſtill more 
_ conſequence, appear to have a fitneſs of things, 
as it were, peculiar to themſelves, in ſome 


caſes perhaps, the very oppgite of the other; 


if this ſhould be the cafe, I do not fee how it 
can be ſaid that the nature of man obliges the 


” | 9 whole | 
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whole world to act uniformly and immutably 


in one, particular and definite manner. 
This enquiry into facts; in other words 
into the hiſtory of Man, in order to come at 


his nature in theſe points, may appear un- 


neceffary to thoſe who take their ideas of uni- 
verſal morality, folely from their own. And 
indeed I have ſometimes heard it afferted, that 
as the laws by which reafon works are in- 


mutably the ſame; whatever is made out by 


reaſon to be the law of nature, muſt be ſo 9 
oy one, without 2275 enquiry at all, 


If we take the matter up a little bigher, we 
mall however find that this is erroneous— . 


For although when our nature 1s once afcer- 


fained, reaſon may decide whether particular 
actions are enjoined by the law of nature or 
not ; yet it is not reaſon alone, but Reafon 


and Fact together, which muſt determine 
What our nature is, or what it is not, | 


Of reaſon I have.no other idea, than that it 
is the faculty of the mind which teaches us to 
draw conclufions from certain premiſes. What 


4 
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the premiſes are themſelves, unleſs they again . 
are to be deduced by reaſon from others, it 
never will teach. | 


Thus, although the heart and the feelings 
once thoroughly known, reaſon may point out 


the folly, or, in the language of the argument, 
the dißproportion to nature, which is diſcover- 


able in the indulgence of blind paſſion at the = 


expence of ultimate preſervation ;. and may 
that way, as has been very ably ſhewn, decide 
upon what is nature and what is uſurpation : 
Although it may point out the utility of grati- 
_ tude, affection, and general benevolence; yet 
_ It cannot plant thoſe feelings in our boſoms. A 
man cannot force himſelf by reaſon, to be 
grateful, affectionate, or benevolent, if he hap- 
pens to have the misfortune to be born with- 
out thoſe feelings. Reaſon at leaſt is ſo far 
from implanting them, that the STOICS, who 
place all happineſs in wiſdom, which is the 
perfection of reaſon, ſeemed to have for their 
object the abſolute eradication a paſſion and 


L ien. 


Rank, therefore, as was obſerved, although | 
it wil point out to us what ought to .be our 


conduct, 5 
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| conduct, {our nature being fairly underſtood, ) | 
will not of igſelf tell us what that nature is; 
and our knowledge in this reſpect muſt be 
derived ſolely from the ſenſes, from obſerva- 
tion, experience, and matter of fact. 


When theſe have been conſulted, we come 
at what we muſt always poſſeſs ourſelves of, 
before Naſon can begin to work; namely, the 
PRENMISES, the combination of which pro- 
duces the concluſions drawn by reaſon; and 


if there ſhould happen to be a difference : 


about theſe premiſes, the concluſions, even of 
reaſon, cannot be immutably the ſame. When 
however, they have been aſcertained ; then, 
and not till then, may reaſon ſtep in and pro- 
nounce upon the conformity of any action to 
a general rule thus obtained. And this is the 
ſole meaning of our adding the epithet regſon- 

able to nature; and of our coupling, as we 
conſtantly do, the terms /aws of reaſon, and 
| laws of nature, in the ſame phraſe. . 


This then being ſettled, we are 1 to the 
Hiſtory, of the Actions of Man, to enquire 
what his nature is; and if we ſhould diſcover 


that the ara & to PO one, definite ſet of © 
_ 1 5 afin: 


3 
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actions, is not aire; or that the Teas of 
Goo are not uniform; his is, if there ſhould 


be ſtrong, marked, and ample exceptions to theſe - 
points; the argument concerning a particular 


Syſtem of Morality for all mankind, enjoined by 


the Law of Nature, as far as it is drawn from the 


Univerſulity of its reception, muſt be given up. 


That a law of nature, to be binding, muſt 


: be. ſhewn by the fact to be received by all 
| mankind, may I think be made out, (ſhould 
any. doubt be entertained. . upon 73 TONS: the 
following conſiderations. | IE | 


8 


| Whoever hay ARES the various i ſenſes 
in which. the word Nature i 18 uſed ; whether 
applied to the whole univerſe, or ny to the 


world called Earth ; to the properties of all 


created ſubſtance, or only to particular diſtinct 


ſpecies of it, as living c or inanimate, being; or 
ſubdivided 2 again into particular parts of theſe, 


as vegetables, or ſtones; brutiſh animals, or 


reaſonable animals ; ; will nevertheleſs diſcover 
that it conſtantly means a WHOLE, either ab- 
ſolutely, or relatively; that i is, if a Genus, the 


whole ôof that Genus; = neces th a Species, the | 


whole of that Species, 


J Om: Thus, 
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15 Thus, the term Nature, when put by itſelf, 


means invariably the whole order of things; 
the vo may of the antient philoſophers, 65 
When we talk of the nature of matter, we 
mean all matter; when we talk of the nature 


of animals, we mean 4 animals; when of the 
nature of human kind, we mean ll human 


kind ; and hence human nature is put for 


ALL men. 


Even if we talk of the nature of particular 


diviſions of men; ſuch as the Africans, the 
Tartars, or the Italians ; we ſhould mean the 


nature of all the Africans, all the Tartars, all _ 
the Italians ; ſo that if we were to ſay, that it 
was the nature of the Africans to be black ; and 

many of them were to be white; or of the 


Tartars to have no Towns but to love a wan- 


dering life; and many of them were to be found 


_ eſtabliſhed in Cities; we ſhould, I believe, be 


judged by all men, even the moſt circum- 
ſcribed in their intellectual powers, to have 


TT 3-0-5 mn airy, 

Breathing the ſmell of field and grove, attune 

The trembling leaves, while UNIVERSAL Pan, 
Enit with the Graces and the Hours in dance, 

Led on the eternal Spring: 1 , IV. 265. 


given 
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Niven a very erroneous account of their 
wuture. Fes 

N ATURE therefore, in this acceptation of 
it, is what the Logicians call the EsS RENE of 
a thing; it is that, without which the thing | 
| deſcribed, would not be what it is deſcribed ; 
of courſe, it muſt comprehend, and ſpread 


| itſelf through every part of the thing. Thus, 


(to purſue our illuſtrations) if an Indian who 
had never been out of the torrid Zone, (and 
who therefore believed, that it was a law 
of nature for rivers to be perpetually in a 
fluid ſtate ;) were to viſit a higher lati- 
tude, and to ſee the rivers gradually congeal- 
Ing by-froſt ; he would be obliged on his re- 
turn home to tell his Brother Indians, that 
they had been wrong in their ideas concerning 
the law of nature with reſpect to rivers, 


Now to apply this (if the reader has not 
done it already) to the laws of nature as they 
concern human kind; it will follow, that if 
theſe particular moral duties, ſuch as they 
have been detailed above, are not received as 
moral duties, 4% over, or nearly all over the 
world; no obligation can be made out from 
Vor. I. F ö 
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the heart, or the impulles of the nature of 
man, by which, independent of external mo- 
tives, (i) we are ali of us bound to obſerve 
them; and as the Indian traveller was forced 
in viſiting higher latitudes, to give up the idea 
of the Law of Nature concerning the in- 
variability of the ſtate of rivers; ſo muſt a 
moral philoſopher who argues for the obliga⸗ 
tion impoſed by his ſyſtem, from the uni- 
verſality of the feelings and diſpoſitions on 
which the duties he enjoins are founded; be 
forced to give up this ohigation, ſhould the 
fact of the univerſality, be end en | 


In this reſpect therefore the talks of philo- | 
fophiſing with regard to morals, may be com- 
pared to the rules of philoſophiſing in ph s; 
by which it is laid down, that © the way of 
ANALYS1s, ought ever to precede the method 
of ComPosITION ; which analyſis, conſiſts in 
making experiments and obſervations, and in 
drawing general concluſions from them by in- 
auction; and although the arguing from ex- 


periments and obſervations by induction, be 


no demonſtration of general concluſions; yet 


(i) Namely, of Religion, or che Civil Power. 
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it is the beſt way of arguing, al the nature 
-- things admits of ; and may be looked upon 

as ſo much the ſtronger, by how much the 
induction is more general. And if no ex- 

ception occur from phoenomenon, the con- 

eluſion may be pronounced generally. But if 
at any time afterwards, any exceptions ſhall occur 
from experiments; it may then be pronounced 
with ſuch eraeptiom * (#) 


dom I own, I do not ſee why this reaſon- 


ing of the greateſt of all experimental Philos 


ſophers, ſhould not hold good with reſpeCt to 
morals, And ſhould it do ſo, it wifl*follow, 
that if upon an analyſis of their modes of 
thinking, to be found in the hiſtory of man- 
kind, there are any particular ſets of actions 
which obtain wniver/ally, and uniformly; amongſt 
them as duties; thoſe duties may be fairly 
faid to proceed from the NATURAL Law. 
But if thoſe ſets of actions are found to be re- 
jected by vaſt numbers of men; and not only 
this, but that their oppoſites are ſubſtituted to 
hold their places equally as duties; why then, 
the concluſion is to be pronounced not gene- 
rally, but with ſuch Exceptions, jc: 88 


(4) Vide Sir Iſaac Newton's Method « Philoſophiſing 
s P. 180. | | 
F 2 „ We 
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We might not heſitate even to affirm, that 

as what have been ſometimes ſuppoſed to be 

the laws of nature as relative to phyſics, have 


been abſolutely overturned by a long, uni- 


form, and adverſe ſet of experiments; So, 
were the fact to happen that men were found 
univerſally to purſue a conduct the very op- 
polite to that which in general they think 
themſelves obliged to adopt, the ſuppoſed na- 
tural law of mankind might alſo be ſaid to be 
overturned ; ſo much does the diſcovery of 
what this natural law is, depend upon experi- 
ment, that is upon what actually is the general 
conduct of men. Always however provided, 
that ſuch an oppoſite conduct is adopted in 
compliance with the deliberate judgement of 
thoſe who purſue it, and is not a mere viola- 


rion in Practice, of what is received and ſettled 


in oy 


As therefore before hs introduRtion of ex- 


perimental Philoſophy, abundance of Hypp- 


theſes were often ſtarting forth, which, what- 
ever ingenuity they might evince before the 
facts were enquired into, were inſtantly put 


down and confuted by adverſe experiments; ; 


ſo it is very poſſible in morals, when men 
argue @ pris 75 and aſſume things as fact, 
2 5 1 8 which 
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which may not be ſo, or not ſo in ſufficient 
univerſality, for the whole fabric which they 
build, whatever may be its beauty or mag- 
ier to fall with its foundation. 


Hence e it is we imagine, that the. 
whole of this intereſting ſubject reſolves itſelf - 
at laſt into the HIS TOR OF MAN; To that, 
and that only, can we refer; it is the ſole 
Point to which the forces of the two contend- 
ing opinions can be ſatisfactorily directed; it 
is the only iſſue, that can be fairly joined, ſo 
as to produce a laſting concluſion. For in 
vain do we purſue the matter through all the 
| ſubtleties of intellect; in vain are the pro- 
foundeſt metaphyſics made uſe of to prove 
any one thing concerning the nature of man, 
4 priori, Of that nature I can obtain no 
knowledge, except through the ſame channels 
by which I become acquainted with the na- 
ture of any other animal; nor can I tell what 
iis that nature demands = man to do, except 
by enquiring what he has actually done. 


Now, if in making this enquiry, we were 
to find, that mankind were like a multitude 
that ſet forth to attain the ſummit of a diffi- 
cult mountain; and many paths preſenting 
themſelves, that they all of them, or nearly 
| T3. „ 


- 
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all, took the ſame path ; we might then with h 
tolerable juſtneſs be led to believe, that they 
were impelled to it by ſome deſtiny, or law, 
But if, on the contrary, no external influence 
ariſing to deter them from all but one, the 
fact actually proved to be that they often fell 
into different tracts; we ſhould have no in- 
ducement to believe that only one of the 


various. paths was the right one. And no ad- 


vice being given, no reward held out, no 

puniſhment threatened; in ſhort being under 

no influence, other than the appearance which 

the paths might wear to bias their judgments; 

we could not reaſonably i imagine that it was a 

crime to enter into any one of . more 
than another. | 


T When however a track was once choſen, 
and that wpor a deliberate and firm belief that it 
was the right one, even though in the end 
it fhould lead into mere labyrinths and quag- 
mires, the ſet of travellers that purſued it would 
be bound to do ſo until they diſcovered their 
error; and thus, though there were as many 
different ſets of travellers as there were paths, 
each ſet would be under equal obligation, ix 
their own minds, to continue their courſe, 


The 
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The hiſtory of the mind of man will pro- 
bably upon examination appear to conform, 
to this allegorical account of it. Some great 
principles may no doubt be found in ſuch uni- 
verſal ſtability, that they may very fairly be 
ſaid to form the Law of Man's Nature ; as the 
deſire of Happineſs ; the purſuit of Good ; 
and the rejection of Evil; and ſubordinate to 
_ theſe, the wiſh to "Hippo the intereſts of our 
country or families; for without theſe, the 
nature of things in theſe points, would indeed 
be deſtroyed. But when we come to the par- 
ticular detail of the manner in which we can 
beſt arrive at theſe great objects, we muſt give 
up the expectation and even the hope of uni- 
verſality; for whether we take ſavage or civi- 
lized life, it will be found that the Science of 
Morals, which every one would have to be ſo 
certain, has been, when drveſted of the viſible © 
and protecting hand of the Almighty, capable of 
almoſt as much diverſity of opinion, as there 
has been diverſity of feeling and ſentiment 1 in 
different claſſes of men, 


I mean not (as was before obſerved) to 

draw any concluſions from the example of 
thoſe men who confeſs an indulgence of 
paſſion at the expence of reaſon ; but of thoſe 
F +S , only 


- 4 % 


- 


72 OBLIGATION OF NATURAL LAW. 


only who think they are acting rightly ; 
of thoſe even' who have been remarkable for 
the ſubtlety of their underſtanding ; many of 
them eminent for gravity, and ſome of thn 
for auer virtue. | 


Thus re reaſoning upon the 
obligations of morality, aſſerted that there was | 
really no ſuch thi g as a law of nature; no. 
ſuch thing as Jusricꝝ; but that every thing 


that appeared uſeful, was thereby rendered 


lawful, GRroTivs could only ground the 
confutation of this, upon the diſpoſition of 
man towards ſuch a ſtate of ſociety as is ſup- 
poſed by the argument we are canvaſſing ; 
not, ſays he, gualiſcungque,, fed franquille ; $7} 


which tranquil ſtate, whether it is univerſally 


- 


pitched upon to be the happy one, it is 
obvious can only be determined by an N 
into the fact. EE 


The celebrated Hos again, as is well 
known, queſtions this laſt opinion in the moſt 
direct manner, when he ſays the very nature 
of man leads him to war with his fellows. 
Epicuxus made all happineſs to conſiſt in 
pleaſure, either mental or corporeal ; without 
any __—"_ ſecurity for the rights of others 


00 D. J. B. P. Prolcegom, 6. on 
| which 
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which might ſtand in the way of it. ARt- 
' 8TIPPUs confined it to /en/ual pleaſure; and 
the STOICs baniſhed all pleaſure whatſoever, 
by endeavouring to render the mind, what it 
certainly is not, an abſolute blank with reſpect 
to the affections; and if pain could not be 
ſubmitted to, their only reſource was in ſelf- 
murder. () The Cynics, from principle, 
threw off all appearance of decency, and per- 
formed the moſt immodeſt and diſguſting. 
offices of nature in public, upon the ſole idea 
that it was nature that had enjoined them. 
The SCEPTICS and followers of ARCESILAUS 
doubted of every thing; refuſing to decide 
that any one thing was ſtrictly virtuous or 
vitious; doing away by ſuch tenets, the whole 
advantage of Moral Philoſophy. (2) PL Aro, 
indeed contended for the dignity of human 
kind, and a refinement of friendſhip approach- 
ing to chimerical; but AR Is To T LE at leaſt 
confined it to the handful of men called 
Greeks; when he laid it down that ſtrangers 
were meant by nature to be their Slaves, and 


| (m) Z.ENo ſupported his own precepts upon this point in 
2 manner ſomewhat extraordinary, when he hanged himſelf 
| merely becauſe he broke his finger. 
| Stanley's Lives, &C. 297. 
(#) See Stanley” s Hiſt, of Philoſoph. tit. Diog. & Arces. 


accords 
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| scccordingly, that it was allowable to make 
| them ſo wherever they could find them. The 


RoMaNSs, all wiſe as they were in the we: 


tural law, ſeemed to have had this Dogma in 
view, in allowing by their Digeſt, the re- 
duction to captivity of all thoſe between whom 
ax See there was no 95 . 


es - were RY a0 in maxims chat 
Wert their private lives; of which their 
filthy and depraving cuſtom of lending their 
wives to one another, a habit which it ſhould: 
ſeem is as revolting to nature as any, and ex- 
preſsly forbidden by the writers on natural 
law,) is a ſufficient proof. Nor did this exiſt 
when Rome was the receptacle of ſavage 
banditti; but when ſhe was the abode of the 
Arts, of Stateſmen, and of Orators.( p) A 
neighbouring nation who boaſt themſelves 
ſtill more wiſe! than the Romans, ſeemed to 
£0 as far as they did in this point, when they 
pPaſſed the licentious law by which married 
perſons migen be divorced, without allgaüng 5 


(e) Vide infr, Chap. VI 


(e) Cato lent his wife to Hortenſi us (the * then bi 
with child) but a few years before the Auguſtan Age. The 
latter, as is well known, was an orator of the firſt rank, and 
a very accompliſhed man, 
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any reaſon, but the mere perſevering deter» 
mination of either of the parties; a kind of 
marriage which, I confeſs, I cannot diſtinguiſh 
from that of a Lion and Lioneſs in the woods, 
who copulate ae nad _ as n | 
n 1 | 


The Barprian Jaws gave a | fanQion to 
13 By the ATHENIAN, a man might 
marry his Sifter by the Father's fide ; and if a 
woman was an heireſs, ſhe was bound to 
marry her next of kin—lt alſo her huſband 
was old and impotent, ſhe was permitted to 
cohabit with his neareſt relation ; and this was 
a law of the far famed Sor ox. (5) In the 

fame fpirit with this, the Incas of Peru could 
only marry their ſiſters, if they had any; if 
not, their neareſt relation, () A Tartar, 

upon the death of his father, married all his 
Wives, except his Mother; () and marriages 
with Siſters were permitted among them, and 
was ſometimes even a duty, although fornicas 
wr was s puniſhed with death. (7) | 


If this kind of inceſtuous marriage how. 


4 (4) Potter's Aide ; 170. 
(r) Picart. Cerem. Relig. 3. 204. 
(5s) Rubruquis Voy. ap. Hackluyt. 1. 99, 
(t) Carpinis Trav, ap Hackluyt. 1. 55 | 
| - „ OD ever 


5% OBLIGATION. OF NATURAL LAW. 


ever is not unnatural, (which has been held 
by ſome ;) (2) others, which have been ex- 
preſsly condemned as ſuch, (w) have alſo met 
the ſanction of very extenſive and even wiſe 
nations. ATTILA married his Daughter, in 3; 
mere compliance with theScyYTHIAN cuſtoms; 
and the MA of the Perſians, following the 
laws of ZoroaAsTER, not only allowed the 

marriages of Parents and Children, but en- 
joined that the members of their own body 
could only be taken from the — of 
ſuch a commerce. | 


"Aa how is it ces Men have been known 
to treat their Children; not in a burſt of 
paſſion, diſproportionate to a reaſonable cool 
ſelf love, but upon a deliberate principle of 
doing what they thought was good, The 
LACEDEMONIANS, in order to enſure a hardy 
race of men, deſtroyed all their infants that 


appeared infirm ;. nor were parents allowed to ” 


rear them, even if inclined to do it. The 
new born children were carried before certain 
Judges called Triers, who if they appeared 
likely to thrive, gave orders for their preſer- 
vation ; if not, they were thrown into a deep 


8 Grot. D. J. B. P. 2. 5. 12. 1, 
(w) Id. 2. 5. 12. 2. 
Cave 


* 
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Cave of Mount Taygetus. (x) The ſame 

practice of expoſing children was nearly uni- 

verſal over Greece, the Thebans being praiſed 

by lian for being the only people in the «+ 
country, by whom the cuſtom was pro- 

hibited. ()) By the Laws alſo of the Twelve 

Tables, che Romans were even commanded 
to deſtroy thoſe of their offspring who were 
eminently deformed. Pater, inſignem ad 
8 eee Puerum e cito necato. (2) 


1 


Nearer to our own times is hs Rill exiſting | 
_ cuſtom of the CHINESE; nor is it an excuſe, 
but rather an aggravation to ſay, that neceſſity - 
legitimates the practice; fince the riches and 
the wiſdom of CHINA are the boaſt of the 
world, and the neceſſity complained of muſt | 
be owing, not to the want of food, but the 
 Approper” diſtribution of it. | 


In the thirteenth century, BARTOLUS, the 
moſt famous Civilian of his time, and there- 
fore the moſt likely to underſtand the law of 
nature, contended gravely that the Emperor 
of GERMANY was the Emperor of the World; 


10 Potter Antiq. 2. 333. 
(x) Mem. des Inſcriptions. 12. 78. 


and 
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and DAN TR, another Civilian, aſſigned a rea- 


ſon for it, founded no doubt on the natural 
law, ſince he ſuppoſed it to be ſo, becauſe ie 


Was for their good. Both antient and modern 


nations, and the wiſeſt men amongſt them, 
have concurred in juſtifying the Slavery, not 
merely of perſons who may be ſuppoſed to 
have forferted their liberty; but of thoſe who 
have not even ſeen the light: For this they 
do when they aſſert, that as children muſt 
follow the lot of their mothers, the children 
of female Slaves muſt be Slaves ae. i 


Laſtly, the Legiſlators of "FRG IR mil- 


lions of men in FRANC E, affirmed, that it was 


Nature that had pointed out the true bounds 
of their Empire to be the SEA and theRnine; 
and accordingly twenty-five millions of men 


wage bloody war, in part, to ſupport this 


moſt natural propoſition. All theſe abſurdi- 

ties, theſe horrors, and this injuſtice, are 
quoted, not as the temporary and avowed re- 
bellion of the paſſions againſt reaſon ; but as 
the dictates, to thoſe who held them, of reaſon 
herſelf. Nor were they the maxims, or rule 
of conduct of inſane, or wicked individuals ; 
but moſt of them, as we ſee, are drawn from 
immenſe 
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immenſe and important Empires; from the * 
Schools of Sages, and the lives of Heroes. (a) 


Thus much for the idea af civilized men 
and nations upon this ſubject. Were we now. 
to go into the detail of the practices of others, 
who have never been in the habit of culti- 
vating their reaſon, to any great height ; we 
| ſhould contemplate that frightful picture of 
deformed humanity, which has induced many 
to believe that man is really meant by nature. 
to be even a vitious being; than which no- 
thing, as has been obſerved, is farther from 
our ae 


The examination however of the accounts 
of ſavage life is demanded by our ſubject, be- 
cauſe it has been ſometimes ſuppoſed one of 
the moſt certain methods by which we may 
diſcover what our nature really is. Men, it 
is contended, are ſo much the Slaves of habit 
and prejudice, that it is very difficult for them 
to reaſon upon things with that freedom, and 
as it were, nakedneſs of mind, which truth de- 
mands for its certain developement. And hence 
many philoſophers, i in their reſearches upon 
(a) Thoſe who would go deep into this hiſtory of opinions 
may read the latter part of Barbeyrac's Pref. and conſult 
| Stanley's Hift, of Philoſ. and Bruck, Hiſt. Philoſoph. | 


this 
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this ſubject, have preferred the leſſons drawn 


from the opinions and cuſtoms of men, who 


approach neareſt to the rude ſtate of nature, 


to the more ſplendid, but leſs certain docu- 


ments which are” preſented by a cultivated 
State of Society. Hence alſo aroſe the Theory 
of the State of Nature itſelf; which many have 
imagined, in order the better to ſet before us 


the deductions of their opinions. 


If however, as we have contended, it is 
FacT which muſt determine all theſe points; 
we muſt pay no regard to the mere theories of 


what man world do in this ſtate : but confine 


ourſelves to what he is known to have done, 
in thoſe circumſtances in which he has a&ua/ly 
been VIEW. | DD 


But ſhould we ado this, the ſavage ſtate is 
the moſt unfortunate of all others which 


writers could lay hold of, in order to ſupport 


their opinions concerning the natural obligation 


upon all men to purſue any particular ſyſtem 


of morals ; ſince it is notorious that there is no 
rule ſo ſacred among mankind, (if by man- 
kind we mean civilived people,) no duty ſo 
venerable, no conduct ſo beautiful, as not to 


be rejected almoſt . by Savage Na- 


tions, 
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tions, and their very le ſubſtituted in 
their 2 5 57 416, hart 2 om Tho 


It was 1 by nr 4 all the 
drimes of the Decalogue, are crimes againſt 
the law of nature. There is hardly one of | 
them, that is not practiſed, and that almoſt 
invariably, by thoſe who approach neareſt to 
| what i is called a ſtate of nature. They have a 
variety of Gods, and ſet up graven images; 
of the holineſs of the ſeventh day, they can 
have no idea; if they honour their fathers 
and mothers, they do it at leaſt in a way which 
fills civilized people with horror: ſince they 
knock them on the head, or feed upon their 
bodies and entrails, (than which it would ap- 
Pear nothing can be more revolting to na- 
ture.) (c) Their murders, their thefts, their 
| adulteries, (attended ſometimes with circum- 
ul" ſtances 


© Ut 605 p. 53. 


le) The Tartars, hs Hackluyt, have a ſtrange, or rather 
miſerable kind of cuſtom, “ for when anie man's father de- 
& ceaſcth, he aſſembleth all his kindred, and they eat him.” 
(Voyages 1. 59.) The people of Tibet uſed to eat the car- 
caſes of their paredts, not from want, but that for pity's 


' | Take, they might make no other ſepulchre for them than 


their own bowels; (Id. 1. 116.) and even ſo late as 1253, 
they continued to make drinking . of their ſkulls, (Ib. * 


Wot he + . ET The 
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. ſtances of horror,) (4) and their covetouſneſs 
of other men's goods, are too univerſally 
known to need much amplification, | 


It is held that the law of\ nature obliges 
men to reſpect each others property. "IHe- 
time was, and is, when amongſt vaſt nations 
of men, to plunder, not. from one another, 


but from all the 1 of the World, was con- 
8358 | fidered 


The Africans are nic to have fed > OOTY on "_ dead 
bodies of their friends; (Dapper ap. Picart. 4. 476.) and 
the Floridans, the Mexicans, and the Caribs ground. the 
bones of their relations to powder, and drank them. (Id, 
2.1 33. 141. 100.) The Iſlanders of Socatara, when their 
friends are dying, do not wait their laſt moments, but bury 
them alive. (Id. 4. 503.) To this head may alſo be referred 
the noted cuſtom of the Indian widows, of burning them- 
ſelves with their huſbands” bodies, and of many people on 
the ſame continent, among whom, when a huſband or wife 
Dy it is a point of honour for the ſurvivor to be buried 
with the corpſe. The inhabitants of Java were not content 
to deſtroy their old men, or ſuch as could not work, but 
carried them regularly to a publick market, and ſold them 
to the Anthropophagi. (Id. 4. 136.) 5 
(4) Among the Banians, an extenſive ſect cat ſpread 
themſelves through all the provinces of India, (Broughton's | 
| Hiſt. of Relig. Voc. Ban.) the Huſband poſſeſſed his Wife 
| only the firſt night, and afterwards all his Brothers alter- 
l | nately to the ſeventh, if there were ſo many, during the 
ſeven nights after; and the huſband could not claim his 


. wife excluſively from his, brothers, but ſhe and her iſſue 
| Were 
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Bdered as the higheſt duty, and ſucceſs that 
| way; the lige praiſe. (e) e ee, e 


were N to them all. 'F Piet Cerem. Rel. 6 
140.) The Moguls kept their Women in common, both 
Mothers and Daughters upon principle, (Id. 4. 364.) And 


the like cuſtom is recorded by Cæſar to have had place 8 


among our anceſtors in Britain. Uxores habent deni : 
« duodenique inter ſe communes, & maxime fratres cum 
00 ſororibus, et parentes cum liberis;”*&c. (De Bell. Gall. 
| 1. 5.) So alſo the Otahietans, among whom, in 1 
to the almoſt univerſal licentiouſneſs of the women, there 
exiſted a horrid Society or Club, in which all the women 
were not only common to all the men, but the children 
were deſtroyed as ſoon as born. (Cook's Voyages.) 


(e) Many nations are known to ſubſiſt by the pillage 
of Travellers who paſs through them to other countries, as 
the Arabs, and many of the Tartars; The Malays are 
nearly all pirates; and ſo formerly (nor were they aſhamed 
of it) were ſeveral nations of antiquity; Thucydides ob- 
ſerving that among the ancient Greeks to be aſked whether 
a people were pirates, was not to reproach them. The 
| Solitary Indian who was met by Captain Cook in Duſky | 
Bay in New Zealand, being preſented with hatchets, and 
aſked what he would do with them, ſaid he would go and 
| kill men. (Foſter's Voyage.) The king of Benin, in 

Africa, upon aſcending the throne, maſſacres mimbers of 
his ſubjects in honour of his acceſſion. (Picart. 4. 450.) 
The Guages, a people of the ſame country, when they go 
to war, elect and conſecrate a General, who at a ſacrifice is 
preſented with *: a hatchet, with which, as a proof of the 
proweſs to be expected from him, he is to cut down a 
youth that is brought to him at a blow. (Id. 4. 472.) The 
.Scandinavians waged univerſal war: but we ſhall have 
occaſion to obſerve theſe points more particularly in the 5 


kiſtory of _s * of Nations. | | 
„„ F 


/ 
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It is held, that parents are to protect and 
cheriſh their children. Numerous are the in- 
ſtances, where children are expoſed, or ſold 
to ſlavery, or wantonly put to death, and 
even eaten by their parents, without that 
neceſſity, which alone can bear the ſemblance 
of a reaſon for i It, (f) | 


Y) Among the Mexicans, if a Mother died while 
ſuckling, and in Madagaſcar if in child-bed, the child was 
put to death, in order to prevent its being an orphan, 
- (Picart. 3. 176. 4- 510.) In Bengal, formerly, if a new 
born child refuſed the breaſt, it was expoſed a whole day 
upon a tree in the woods, to the mercy of the Crows and 
- Inſects, and taken down in the Evening. If it ſtill refuſed, 
it was expoſed a ſecond day, and if it refuſed a third time, 
it was thrown'into the Ganges. (Tavernier's Frav. I. 3.) 
"The Koraſhites deſtroyed their daughters, thinking many 
of them a nuiſance ; and when the mothers were in labour, 
they were carried down to a grave ſide, where if the child 


was a-female, ſhe was inſtantly buried alive. (Picart 6. 


111. confirmed by Pococke.) The Inhabitants of Caucaſus, 
made a trade of their children, and take many wives for 
the expreſs purpoſe of producing for the market, in the ſams 
manner as /if they were cattle. (Chardin's Trav. ap Har- 
Tis. 1. 865.) The Amazons are faid to have mutilated 
their male infants as ſoon as born, in order to prevent their 
being formidable to them. And to this head may be fairly 
referred the ſhocking cuſtom ſo familiar with our own days, 
of emaſculating children for the purpoſes of Jealouſy in the 
£aft, and of amuſement in Itah; which latter is ſtill more 
unnatural, fince the preſervation of a wife's chaſtity is of 


more conſequence, than the gratification of a mere paſſion 
for muſic. | 
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It is ſaid, that UsvRy is forbidden by this 
law. Yet nearly the whole World, concar 


in the practice of demanding intereſt for 
money, and the virtuous BRUTUs himſelf, 
ſo celebrated for giving every man his own, Was 
one of the moſt noted Uſurers of his time. 


It is held, that nations ſhould do as little 


harm as poſſible to one. another in war, con- 
ſiſtent with their mutual intereſts. Vet who 
ſhall reconcile-this with the horrid cuſtom ſo 
prevalent among Savages, of eating priſoners. 


out of revenge; nay of refining their taſte-on 


this point, and taking pains in the prepara- 


tion, in order 0 render the repaſt more ex- . 


| quiſite 6 


t) The ancient Cannibals of Ireland are ſaid to have 8 
5 conſidered the poſteriors of boys; and the breaſts of women 
as the daintieſt diſn. (Speed. 167.) The Brazilians would 


not eat their priſoners till they were fat, and of a certain 
age; and if any one, deſtined to the laughter-houſe, was: 
| Jean, he was carefully fattened, During the interval, 
(probably with a view to bring him ſooner into good 
plight) he was allowed every ſort of amuſement, and even. 


a woman for his companion; who ſo far put on the appear- 
ance of a wife, that when he was actually butchered, ſhe - 
howled and wept as if ſhe had loſt her beſt friend; but 


When he was cut up, ſhe partook of the feaſt with her 


countrymen., (Picart, 3. 183.) The Antis, a people of 
South America, cut their priſoners. piecemeal while alive; 
and the women, ſmearing their nipples with the blood, 


* them their children to ſuck. (i, 3: 199. 1 , 
Tt 
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It is aſſerted, that the law of nature obliges 
us to obey our Sovereign, fo long as he does 
nothing ” contrary to natural right. What 
| that natural right exactly is, has puzzled, or 
at leaſt divided, all the ſages who have in- 


veſtigated it—Thus, when the FRENCH wiſhed 
to overthrow their old conſtitution, the foun- 


dation for their power to do ſo, was ſought _ 


for in an account which they drew up, of the 

rights of man. When they overthrew their 
new conſtitution, they found they had been 
wrong in this account; and they therefore 
employed another ſet of Sages, to draw up a 
ſecond ; not to mention the fpreading and 
Moſt pernicious opinion, that becauſe the peo- 
ple are, (what no one can contradict,) the 
fountain of all power, the people may there- 
fore deſtroy the government which they them- 
ſelves erect, as often as they pleaſe, : and merely. 
eu they. pleaſe. | 


1 is ma: by one ſet of writers, that v we 
are bound in al caſes whatſoever, to ſpeak 
the truth. By another, it is however permitted 
to deceive, when a man aſks for information, 
for a bad purpoſe ; ; as in the caſe of a mad or 
paſſionate man, who aſks you where his | 
enemy is, in n to deſtroy him. 


353 5 
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( Hani: thus, concerning all, or almoſt all 
theſe duties, which it is ſuppoſed are enjoined 
with ſo much certainty. and plainneſs by the 
law of nature; there is a wide difference in | 
the opinions, and a ſtill greater difference in 
the deliberate practices of mankind; from the 
uniformity of which practices aldne, they can 

be ſaid to be univerſally binding. 5 


What then are we now to think of thoſe 


momementous propoſitions of the profound 
BUTLER and others, which could they be 
made out with univerſality and truth, would 
moſt undoubtedly decide the whole queſtion? 
I mean that the perception or principle of 
_ ConsCIENCE, is ſufficient to point out to a 
man, the moral good or evil which attends 
every part of his conduct; that obligations 
to the practice of virtue, drawn from a re- 
view of our nature, are really no more than 
appeals to every man's heart, or natural con- 
' ſcrence, in the ſame manner as the external ſenſes 
are appealed to for the proof of things cognizable 
by them; And that if any plain honeſt man, be- 
fore he engages in any action, were to aſk him- 
ſelf whether what he is about to do, is right 
er wron g, he would be able to anſiver the 


G4 queſtion 
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gueſtion agreeable to virtue a truth in 1 
* eee | 


That there is ſuch a perception as Cox- 
 8CIENCE, and ſuch a feeling as SuAMR, 
cannot be denied; but may we not from 

what has juſt been related, affirm with ſome 
degree of reaſon, that they are mutable, and 
vary with the varying ideas of man concern. 
ing what is duty; that they are made to de- 
pend upon the prejudices of his education, or 

at leaſt cannot be diſtinguiſhed from them, 
and therefore that they are the mere com- 
punction which he feels for having done 
ſomething which ſhocks thoſe prejudices > 
of courſe, that they cannot go the length of | 
forcing all mankind to the obſervance of one 
particular ſet of morals, which, it cannot be 
too often remembered, is the ſole queſy 
tion? "A | 3 


Io h) They who eee themſelves with  fuperficia | 
and tranſient views, deduce the difference between good, 
and evil from the common ſenſe of mankind, and certain 
principles that are born with us, put the matter upon a 
very infirm' foot, For it is much to be ſuſpected that 
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In this point of view therefore, the queſs 
tion concerning Conſcience and Shame, (as 
they are ſuppoſed to enjoin a particular 
ſcheme of duty,) reſolves itſelf into, and 
indeed becomes, that other celebrated queſ- 
tion of the Moral Senſe, or the Innate know- 

edge of right and wrong; concerning the 
_ exiſtence of which, it is known that men 
of the firſt Auen and Judgment have 
doubted,” | | 


Into this celebrated enquiry, it is not my 
intention to enter, fince it would be but a 
vain expence of time when ſo many perſons 
of learning competent to ſettle it, (if it could 
be ſettled,) have failed in drawing wy abſo- 
Jute concluſion 1 825 it. | 


It will perhaps however be at leaſt ſafe to 
_ conclude with an author of deſerved reputa- 
tion for knowledge in the ſcience of morals, 
— * Either that there exiſt no ſuch ien 


| there are no ſuch innate maxims as they pink but that 
the impreſſions of education are miſtaken for them; and 
| beſide that the ſentiments of mankind are not ſo uniform 

and conſtant, as that we may fafely truſt ſuch an important 
diſtinction upon „ NU of Nat. p. 23. 
&h Edit. 5 
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as compoſe what is called the Moral'Serſe, 


or that they are not now to be diſtinguiſhed 


from prejudices and habits; on which ac- 
*, eount, they cannot be depended upon in 


moral reaſoning.” (1) Should this conclu- 
Lon be neareſt the truth, the upholders of 


the natural law, as far as it concerns one certain 
fet of actions for the whole world, muſt loſe 
the ſupport which they wiſh to derive: from 


this principle; which indeed, could it be 
ſatisfactorily made out, would preclude the 
neceflity of eyery fort of eaquiry _ the 
ſubjectl. 1 


K Upon the whole then, if we conſider man- 


| Kind as totally independent of the control of 


civil inſtitutions, and. deſtitute of thoſe in- 


eſtimable advantages concerning the inten- 


tions and providence of the DEIT Y, which 
his goodneſs has revealed to us; it would 
appear that the law of nature, as far as the 


particular ramifications of morality are con- 


cerned, is like the moral ſenſe itſelf That 
IS, either it does not exiſt. at all, or it is ſo 
confounded with our prejudices, and habits, 
and peculiar ideas of happineſs ; ; and 9 vari- 


| 500} Paley's Mor, Phil. B, i. ch. 5. a 1 
_ | ouſly 


[ 
' 
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puſly made -up, according to the various 
caſts of thought, and the varying perceptions 
of man, that with. reſpect to the obligation 
in the Univerſe to purſue the particular duties 
which it is ſaid to enyoin, nothing certain 
can be eee, laid n en een, it. 


TJ is in vain. that we are refeered to Rowe | 
ſon, as capable, from its imutability, of giv- 

ing us one certain and never failing rule, by 
which we may arrive at the binding prin- 


= ciple. We have already obſerved, that 


although the laws by which reaſon works 
are immutable, yet unleſs the premi zſes are 
ſettled, nothing can be made out by them; 
and if the foregoing account of the actions 
of man when left to himſelf, is thought ſuf- 
ficient to prove him a being whoſe nature 
cannot be diſcovered, with any great degree 
of certainty, to impel him invarlably to the 
obſervance of one certain Syſtem ; it will fol- 
low that the laws of reaſon themſelves will. 
not, enable us to make out the point, any 
more than CONSCIENCE, or the mere con- 

fultation of our hearts and feelings; the 
great proof of which is to be diſcovered, in 
that multiplicity of diſcordant theories, (all 
. of them n 9 to he made out by 
| | reaſon) 


Y 
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reaſon) which has already been laid before 


the reader. (05 


And this may. ob ares as an anſwer to 
very many triumphant aſl ertions that have 


been made concerning the power of reaſon ; 


which can only be aſcribed to the miſtake of 
thoſe who make them, in not ſeeing that 
even for Rx As N to diſcover any truth, it 
is neceſſary that the truth of the Ne 
n be already allowed. 


Hence e hen BurxLEMAQUE. 


| affirms as he does, (/ ) that many reaſonings 


and cuſtoms which appear adverſe to hs own 
n, are mere deviations from the right 


rule; a does not conſider that thoſe "Ay 


(4) Puſſend. - 2. 3 20. has the 1 paſſage, La | 
Raiſon n'eſt pas à proprement parler, la Loi Naturelle, 


mais ſeulement un moien de la connoitre, fi nous le met- 


tons en uſage, comme il faut. Now who is to anſwer for 


What is comme il faut ? Montaigne goes into the other 


extreme, (Eſſais. I. 2. ch. 12.) And Wollaſton confeſſes 
that in this talk concerning right reaſon, room is left for 
many diſputes and pp. tte right reaſons, and nothing can 
be ſettled while every one pretends that his e is right. 
Relig. of Nat. p. 23. 


6 5 Burſemaq, Du D. Nat, 2.6.8 35 5 


reaſons 


OBLIGATION OF NATURAL LAW. 93 
e and cuſtoms muſt be conſulted, in 
order to aſcertain what the not * is. 


e falls tnto the ſame miſtake, 
though he aſſumes-a more regular appearance 
of argument, when he ſays that particular 
tribes of men may be compared to the ſer- 
voants of a maſter going a journey, who leaves 


certain orders with thoſe ſervants, eaſy to be 


underſtood and to be executed, but which 
they do not obey, In which caſe, ſays he, 
they may afterwards fall into great diſorders 
from the want of conſulting them, and 
although they may have every good with to 
do what is right, ſtill they are not leſs liable 
to be blamed, nor leſs worthy of puniſhment 
upon his rotiirn. () In this illuſtration the 
point in queſtion is aſſumed, Since the dif- 
| ficulty is to diſcover what the orders of our 
maſter may mean, even after having con- 

ſulted them; and the very circumſtance of 

dur confiiion proves that they may be miſ- 

underſtood. It is equally aſſumed by him 
in another pince, _ he _ that men of 


(m) ue Pref to FRO, p. 14. | 
3 Teh ace 
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underſtanding have abuſed their leifure and- 
talents, in broaching doubtful points. ( 


* 


„ vre * Bot W nl P, the nature "of |. 
man apart from all conſiderations of religion 
whatſoever ;- not merely from thoſe reve/a- 
tions which God j in his bounty has beſtowed 
upon the world; but thoſe general ſentiments 
of a deity, which compoſe what is commonly 
called natural religion. | 


. 


And we had good APY to do this'; 4 
ſince two of the weightieſt writers upon our 
ſubject are ſuppoſed, that all the duties, 
the obligation of which we are examining, 
are commanded by the law of nature, and 
are therefore binding upon all men, even 
 Fhough they ſhould be impious enough to ax —w 


Very ext Hence of a deity. (% 


Graver conſiderations however preſent 
themſelves now for diſcuſſion. The diffi- 
culty, not to ſay impoſſibility, of deriving 
any particular ſyſtem of morals, OO" 


(#) Barbeyr. Pref. to puffend. p. 17. 


(e) Vide ut ſup, Vattel Prelim, Sec. 5. & Grotiu 
D. J. B. P. Prolegom, II, | 
upon 


m_ 


OBLIGATION or NATURAL LAW. 95 


upon all 4; from natural feelings alone, or the 
dictates of reaſon; occupied merely in analyſ- 
ing thoſe feelings; has induced the greater 
number of writers to wave the point of a 
total want of religion, and to admit that the 
idea of a Deity muſt enter into the compo- 
ſition of the law of nature, in order to render 
it binding. Thus it is confeſſed, that how- 
evet clear the dictates of reaſon may appear, 
there is no obligation upon man to comply 
with them, without having recourſe to ſome- 


thing n ( P) 


An . and very reaſonable theory 
i therefore ſet out, (the effect ſometimes of 
() Cependant pour donner force de loi aux. maximes 
de la raiſon que nous avons etablies, il faut, comme je 
hai dit, ſuppoſer ici un principe plus releve, En effet, 
guoique leur utilite ſoit de la derniere Evidence, cette con» 
ſideration ſeul, ne ſervit pas aſſez forte pour convainere 
homme qu'il eſt dans une neceflite indiſpenſable de les 
pratiquer, toutes les fois qu'il youdroit renoncer aux 
avantages qui reviennent de leur obſervation, ou qu'il 
croiroit avoir en main, des moiens plus propres I avancer 
ſes interets. (Vide Barbeyrac's Puffend. 1. 2. ch. 3. Sec. 
20.) Again, Sans la Divinite, on ne voit rien qui impoſe . 
un neceſſité indiſpenſable d'agir, ou de ne pas eir d'une 
certaine maniere. Pref. 2 3. 


* 


es moſt 
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moſt profound deductions,) by which it 1s 
held, that the obligation in queſtion ariſes 
from Gop himſelf; who in quality of Crea- 
tor and Conductor of human nature, pre- 
ſcribes to man with authority, the obſervance 
of the law. (9) Being the author, it is ſaid, 
of nature and reaſon, whatever is commanded 
or forbidden by tl them, is commanded or for- 
bidden by 47m ; not that he is ſuppoſed ab 
initio to have e himſelf ſenſibly to the 
world, or to have pronounced certain things 
to be good and others to be bad, and to have 
commanded the one and forbidden the other, in 
the declared quality of LEGISLATOR ; but mere- 
ly, and by inference, as the author and go- 
vernor of nature. (r) Al this | is made mani- 


felt, 


(7) 1 f Hut donc as poſer pour Fee que 
1 obligation de la loi * vient de Diou- meme, 2 | 
| Id. Ib. 8 
(.. Grotius (D. J. B. r makes Natural 
law to flow from God as che Auftor Naturæ; and this ſenti- 
ment was broached long before him by SUAREZ in the 
following paſſages: Ergo ſine dubio, Deus Effector, et 
quaſi Doctor legis naturalis. Non tamen inde ſequitur, ut 
fit Legiſlator, quia Lex Naturæ, non indicat Deum ut 
præcipientem; ſed indicat quid in fe. bonum et malum, 
ſicut viſio talis objecti, indicat illud eſſe album aut nigrum. 
Et ut effectus * indicat Deum ut Auctorem, non tamen ut 
7 Legiſlatorem 
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feſt, they affirm, by reaſon alone; and not only 
this, but the end he propoſed to himſelf i in 
the creation of the world is demonſtrated, | 
through the ſame medium, to be his own 
GLORY, as well as the happineſs of men; 
which glory they go on to ſay, conſiſts in 

manifeſting his perfections, his power, his | 
| goodneſs, his wiſdom and bis juſtice. (sY d 
Thus there is no occaſion for a particular 
© REVELATION to enforce the law; ; ſince it is 
> en whether God clothes biet in a 


* 


4 Ke ergo 1 erit PT = naturi—De 
Leg. ac Deo Legiſlat. J. 2. c. 6. Sec. . * 
; Again. Legem naturalem omnino poſitam Foy: in * 

view imperio, vel prohibitione, procedente a a voluntate 4, 


ut Autore et Gubernatore, &. Id. Sec. 4. 


See alſo the whole of Cap. 6. I. 2. of Suarez, where he 
Conſiders the queſtion An lex nannies: fits vere lex divina 


June] a 


(5) La fin que Dieu s'eſt pe par rapport a ſes 
Creatures, et en particulier par rapport a Phomme, ne peut 
etre, d'un cots que fa Gloire, et de l'autre, que la perfec- 
tion et le bonheur de ſes creatures, autant que leur Nature 
0 ou leur Conſtitution les en rend capables. Ces deux 
vues ſi dignes du Createur, ſe combinent, et ſe rẽuniſſent 
parfaitment. Car la Gloire de Dieu conſiſte à manifeſter 
ſes perfections, Sa Puiſſance, Sa Bonis, Sa Sage et Sa 
Juſtice. —Burlem. Du D. Nat. 8 | 


* 


Vor. I. „ EY human 


Raden form, and pronounce it with hi n 
mouth; br makes uſe of the interveiition of 
ſome inſpired perſon ; ir merely contents him- 

8 fel If with diſeavering his will in the fimple 
precepts of right reaſon. (:) Nay farther, 

” although all the world ſhould not be able 
to make out theſe precepts, Mill, it is held, 
that all the world are not the leſs bound to 

obſerve them. 600 e 


To this reaſoning however, "oy it is meant 
to go the length of obliging a// mankind to 
the obſervance of one particular ſet of moral 

aQtions,) the ſame arguments are applicable, 
as were applied to the theory of an uniformity 
of perceptions and feelings. For if the act 
actually is, that mankind do cr agree in all 
\ theſe 885 deductions e natural 


Gy Puffend. 1. 2. C. 3. Sec. 20. 


(4) Mais que qu'une Loi pot ; avoir foree PATTERN | 
doive neceſſairement ẽtre notifiée à ceux qui dependent ſu 
Legiſlateur ; & que tout le monde 1 ne ſoit pas capable de 
decouvrir le veritable fondement des loix naturelles, et la 

| liaiſon neceſſalre qu'elles ont avec la nature humaine, ni de 
les deduire methodiquement des principes de la raiſon: 
Elles ne laiſſent Pas four cela d 198 tout les 9 7 
&c. Puffend. = 


= 


xeli gion, | 
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religion, it cannot be expected that the obli- 
gation derived from that religion to obey one 
particular moral ſyſtem, is to be univer ſal :— . 
And I am free to own, that what is eb 
is above my comprehenſion, that although 
theſe deductions are not to be made out by 
every one, ſtill, that every one is bound 
to act as if they were. For it is thus ſup- 
poſed in the ſame breath, that religion is 
only to be made out by reaſon'; and yet that 
if it is not ſo made ol it mall ſtill SU in 
all its ene Oo: aro to 
a That therd is ab a ching, as 3 i | 
tint from ReveLATION, few indeed: can 
venture to diſbelieve. That /, or nearly 
all perſons have thought .alike of it, is tog 
- plainly againft experience to need much 

proof.—Yet it ſhould be demonſtrated that 
all, or nearly all, have had the /ame ideas of 
it, before any uſe can be made of .it to thew 
that the obligation upon 4/ to obſerve one 
particular and certain ſet of duties, can be 
derived from t l n Od 

Ale it is of 46 conſequence to be able to 
demonſtrate to ounſelves, the abſurdities of all 

H 2 religious 
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religious notions oppoſite to our own. That 
demonſtration will have the effect of 3 5 
dueing obligation upon r; but can never 
Ampoſe an obligation upon others who do 
not, or can not ſee the foree of it; and 
ſhould others, ſetting out from diffrent pre- 
miſes, arrive at different or oppoſite conclu- 
ſions; there will be an equal obligation upon 
hem, ed the performance of things directly 
oppoſite to what we conceive it a duty to 
practiſe ourſelves. In vain therefore is it 
ſaid, or demonſirated ever ſo plainly, to their 
own ſatisfactions by particular men, that 
there can be but one notion of a Deity, if 
ſuch a propoſition means to extend the im- 
poſſibility of their being. ſeveral notions of it, 
to the whole of mankind ; ſince (according 
to our old obſervation) it is /a# alone which 
muſt determine that point. Speaking accu- 
rately, we may fairly ſay that among ChRIS- 
TIANS, or perſons who ſee elementary things 
in the ſame point of view, there muſt be a 
| conformity; ; but whether that conformity 
muſt be niver/al, among all mankind, whether 
Chriſtians or not, we can only determine by 
analyſis, (if I may ſo ſay,) that is, fimply 
” 1 the _ whether Men wii 
| wverſally 
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wverſally ſee elementary things in the ame 
Paint of view. ( . 


Thoſe. = have made this examination, | 


are not to be told the immenſe diverſity. of 


_ ſentiment to be found upon this moſt inter- 


eſting ſubje& : and whether we take the uni- 
form difference between ſavage and civilized 
life; or the difference between thg notions 
of civilized. men themſelves we ſhall find 

there is nothing ſo diſtant from conformity, 
as the qpinions which we ſhall there be able 
to diſcover, | 


The naked and ſolitary Indian, who had. 


beheld and reverenced the courſe of the Sun 
and Moon; had trembled at the lightening, 
and liftened fearfully to the ſtorm ; though 


he might be convinced there was ills Power 


in the univerſe far ſuperior to his own, could 
hardly arrive at thoſe concluſions concerning 
the intentions, the bounty and the juftice of 
| N which are ſuppoſed by by argue 


(w) It is the Game argument with that which holds the 


neceflity for an uniformity of premiſes, in order "0. Reaſon 
to work in one and the ſame manner, 


Lo „ ment 
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ment to flow from nature alone; far leſt 
would he, or does he imagine, that he is 
bound to obſerve thoſe actions which cruz/ized 
men call moral, by the abſolute commands 
of a Deity, of whom he is known to have 


| had ſuch groteſque, and often ſuch horrid 
ideas, 


Now? according to the lis tenor of the 
ROWS arguments, we ſay it is fair to ſup- 
poſe that wncivilized, as well. as civilized na- 
tions believe the religious notions which ins _ 


ſpire them, to be the dictates of their nature; 


and although cv//;zed; reafon ſhould on. 


, ſtrate, ever ſo much to its own ſatisfaction, 
8 that uncivilized 00 are wrong in their 


ideas; yet unleſs the latter agree that they 
are wrong, nothing ſatisfactory can be deter- 


& 
+», uy + 
* 


The atrocities as aatiing praQtices that 
every where take place under the notion of 
religion, among nations that are held to be 


 amnchoilized, are too notorious to need much 
1 * 


* 
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* is ſufficient to obſerve, that if reli- 
ebe, the 4 of 8 W. 3 2 
_ univerſal philanthrophy; the preſervation of 
our lives ; and the general peace, and good 
order of mankind z it ig well known that the 
religion of men in certain ſituations, has 
almoſt uniformly produced the very reverſe 
of all theſe. The neceſſity of dying violent 
deaths in battle; (x) or upon the tombs of 
relatives or an. 00 the immolation of 
| captives and ſtrangers to Gods known, and 
unknown; the ſlaughter of fellow- ereatures 
. $0 the, manes of friends; che offering of our 


(a) The 8 es of all our Scandinavian Anceſs 


tors, whoſe paradiſe could only be obtained by ſuch means, 
Vue infr. chap, vi, 


| 7 70 The je Vacky of the Indian IVidaws already taken 
_notice of : Of the Inhabitants of Agag) in Africa, the 
wives of whoſe king are all forced to poiſon themſelves | 
ypon his death, (Picart, Cerem. Re i. 4. 495.) of the | 
Floridans who buried Slaves with their Maſters. Id. 3. 133. £ 
and of great variety of others, particularly tho African 
Nations, as is well known, 


„ö t ð 
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very children, and that in a manner the moſt 


pl and barbarous (2); ; the moſt ſhameleſs 
e a. 


; 1 2) The BONNY the „ the b 
and Formoſans, ſacrificed all their priſoners of war. (Picart, | 
3. 147. 168. 4. 173.) At Campeachy the Spaniards, when 
they viſited it, found Idols of horrid ſhapes, and near 
them ſeveral dead bodies newly ſacrificed. (Conq, of 
Mex.) The antient Marſcllois uſed even to pamper their 
victims. for a whole /year, in order to fatten them before 
they facrificed them. (Pic. 3. 148.) The Inhabitants 
of Tanchuth had a Goddeſs whom they called Manipa, 
who had nine heads, and to whoſe honour, on certain days 
of the year, 2 ſtout young man uſed to ſally forth into the 
ſtreets and kill every one he met, and their bleeding bodies 
were immediately borne an offering to this terrible deity. 
Ariſtòͤmenes, the Meſſenian, ſacrificed three hundred Spar- 
tans together, with their king Theopompus, to Jupiter of 
Ithome. The bloody facrifice made by Achilles to the 
manes of Patroclus, muſt be well remembered: Even the 
wiſe Themiſtocles offered facrifice of Perſian Captives to 
obtain ſucceſs againſt that nation. The Carthaginians it 
is well known uſed to offer their Children to Saturn, by 
placing them on the hands of the Idol, which by being in- 
clined downwards let them roll into a burning furnace 
helow. Bacchus had an altar in Arcadia, upon which 
young } Damſels were beaten to death, The Mexicans 
adored an Idol made of all the ſeeds of the earth, kneaded 
with the blood of young children, whole hearts were torn | 
out of their bodies and offered as an acceptable gift to the 
Idol thus made, (Pic. 3. 147. 750 They had alſo a Goddeſs 
| calle 


— 


5 
« A 
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violations of decency ;(a) are the charac- 
[teriſtic barbarities of the Pagan religions, 


k 


called Tai, whoſe abſurd hiſtory i is, that ſhe was  deifyed by 
their great God Fitzliputzli, who made them firſt demand 
her of her father as Queen; ſhe was then put-to death, and 
flayed, and a young man covered with her ſkin, and thus 
being tranſlated from Earth to Heaven, demanded the 
cruelleſt ſacrifices ; namely, human Creatures. (Cong. 1 
Mex.) When the corn began to ſpring among theſe 
people, they facrificed a boy and a girl to Daloct, the Gd 
of the Waters. When it was two feet high, four chiſ· 
dren; vihen they entered the great lake on a feſtival, a boy 
and a girl were drowned in honour of it; (Pic. 3. 154.) 
and when they went to war, five boys and as many girls, 
' three years old, were offered to their God Quitzalcoalt. 


I Brought. voc. Quitzalcoalt.) - In theſe cruel ſacrifices of 


children, they were imitated by their neighbours the Neru- 
dvians. (Pic. 3. 188.) and the ſame cuſtom was purſued by the 
Formoſans, who believed that the fouls of the wicked paſſed 
into Dæmons, whom they were bound to implore with 
' ſacrifice and ſupplication, the former of which conſiſted 
often of Infants, (Deſcrip. of Formos. ch. v. 17.) The 
| Oftiacs, a ſet of Tartars, worſhipped what they called the 
old Man of Oby, to whom when they went a fiſhing they 
offered prayers for ſucceſs: but if they failed, they tripped 

him naked, whipped him, and threw him into the dirt as 
an old, impotent, deſpicable God. ( Brought, voc. Oby. ? 


( a) The Prieſteſſes of Formoſa, after devout prayer, 
uſed to ſtrip themſelves naked on the top of the Pagoda, 
and Put on the moſt laſcivious geſtures, in order the better 
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degeneracies and corruptions of our reaſon ; 


"or the notions of men who have never im- 


proved their faculties by the advantages of 

eivilization, which if they had poſſeſſed, it is 

een, they would have e * WG 
ES 


- For a + Tab let it be fo, and the point 
we labour at is therefore accompliſhed. For 
when we talk of the world we ſhall then 


| . mean the civilized world} and not cuſp 


to — 4 their Gods to hear them, (Pic. 4. 270, + Rr 
Hiſt, of Relig, yoc. Juibas, ) The Houames, a religious 
ſect of the Arabians, after prayers in their tents at night: 
uſed to cohabit in the dark with the firſt perſon they metz 
whether father, mother, brother or ſiſter, (Ricaut. Hiſt, of 
Ott. Emp. and Thevenot's Travels.) The Moabites and 
Midionites, people far from a ſtate of Savigiſm, were re- 
proached with worſhipping the famqus Idol Baal-Phegor 
to whom even Solomon erected an Altar,) in a manner 
do diſguſting “ eo quod diſtendebant coram eo foramen 


te podicis, & rr en (Broughton voc. Bl 


pk 
(5) Din-en que ce fuſſent la des loix du Droit des 
6 qui obligaſſent yeritablement les. Nations? Il faut 
plutôt les regarder comme des pratiques barbares, dont 
toute Nation juſte et bien litt doit s abſtenir. (Burlemaq, | 
Ba D. Nat. 2. b. 8 a + 
that, 


| OBLIGATION OF NATURAL LAW, tex 
chat, but me world civilized after our own 
ideas; lance / many of the examples quoted, ar 
taken from nations comparatively advanced 
in improvement. Thus, a difference is made 
between two parts of mankind ; and what we 
held is found to be true, that it was an inac» 
curacy to ſay the laws in queſtion as, far a 
oy n. to a: ME ne were ne | 


But I fear we cannot ſtop here, 1 even 
if we confine ourſelves to what we call 
civilized life ; we ſhall find as much diverſity 
in the opinions of 'men who have dedicated 0 
their lives to the cultivation of their reaſon 
and the ſtudy of mankind by travel and 


meditation, as between the notions of  favagiſ ; 
and refinement, Ne 5 


The learned reader is not to be told the 
various abſurdities, the imaginary viſions, 
and the ſometimes impious opinions, that 
have been ſent abroad under the form of 
| Theories of Religion, by all thoſe who have 
lived, or liye without the, benefit of (REVE= 
LATION, 1 

One ſet of the antient Philoſophers, believed 
| the world to have been formed by the Gods 


B 
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after much labour. Another by the fortuitouy 
concourſe of atoms. The one truſted in a 
certain providence, that was always at work 
for the protection of the wiſe ; The other, that 
the Gods, if there were any, gave themſelves 
no trouble about mankind, but buſied them- | 
ſelves foley with their own pleaſures. A 
third ſet, upheld the doctrine of neceſſity and 
| predeſtination, which renders all care about - 
pur actions uſeleſs. A; fourth conceived the 
tranſmigration of ſouls ; and almoſt all con- 
curred in a plurality of deities, the licenti- 
ouſneſs of whoſe manners, and whoſe violent 
and human paſſions, muſt have generated 
ideas of them, which it is not more abſurd 
10 imagine of an all wiſe and juſt Deity, 
than they would be incapable of producing 
any good 6 effect _ morals, | 2 
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Whole tribes have 5 known, as well 
civilized as uncivilized, to have no idea of 
God or Religion at all; as the Inhabitants 
of Soldania in Brazil; of Boranda, and the 
-Caribbee Iſlands, and the great Sect calling 
themſelves by way of diſtinction the Learned 
among the Chineſe; a circumſtance much 


gwelt - by Mr, Locke, to prove the non- 
exiſtence | 
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exiſtence of Innate Ideas: (c) In the Empire 
of Japan there is a religion called the Sinto 
Religion, the followers of which place their 
whole happineſs i in preſent and ele enjoy- 
ments. (4) The Turlupins, infamous 
Sect of the fourteenth er in France, 

ſeemed to imitate the conduct of the antient 
Cynics, in holding that they ought not to 
be aſhamed of publicity in the performance 
of what was enjoined by nature: they alſo 
taught that they were arrived at a ſtate of 
perfection, and were freed from all ſubjection a 
to divine law. (e) 


One proportion of cali balleve fa. 1 2 
principle of 84 another in a a principle of 


evil. 6 


(c) EM. on Hum. Und. B. J. ch 4. Sec. 8. It is right 


however to mention that modern diſcoveries affirm the Lite- 5 


rati of China to be Theiſts. 


(a4 Broughton. voc. Sintoiſts. 
N See Mezerai. ch. 5. 


{(F) The doctrine taught by the ni nne (Bayle 
voc Manes)—and the Magi of the Perſians ; the latter of 
whom characterized the two principles under their famous 
Gods Oromaſdes and Arimanius. (Broughton. Hiſt. of Re- 
lig. voc. Magi.) Oromaſdes was ſuppoſed to have created 
the other, merely becauſe, having no one to pot him, he 
could acquire no glory. Id. voc. Arim.) 


The 
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The firſt imagine every thing is for the 
"has the laſt that we are born to be miſer- 
able. The Egyptians (a cultivated people) 
worſhipped almoſt as many Gods as there 


were Animals. Many other nations of Africa 


pay Divine Adorations to Serpents; many of 


them to the Devil. The Perſians” Sanger 


; —_ the EgypHians Wazen. 600 


— 


ala, ne it is Weng cautrary to — on, . 
and the law of nature, for women to bear chil- 


- dren before fix and thirty. Yet they are 
abſurdly allowed to marry, and if they prove 
| pregnant thezgapply, to a prieſteſs who vio- 


A 


(2) The God of their Waters was Canopus, concerning 
whom a ridiclous legend is extant. The. Chaldæans 
upholding the ſuperiority of their God Fire above all other 
Gods, the proof of which they deduced from the uniform 
power of fire to deftroy every thing thrown into it; an 
Agyptian Prieſt made an Idol of Canopus with a large 


earthen belly pierced full of holes, which were ſtopped with 


wax, and the Image filled with water. A conteſt with 
the God of the Chaldeans was demanded : the Image was 


thrown into the fire, which as it melted the wax, let out 


the water and was extinguiſhed, to the great triumph of 


Canopus, whoſe. fame was inſtantly bruited through all the 


adjacent countries. n voc. . Picart, 3. 


231. ha. | 
FRE: | lently 
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: lentiy brings away the fœtus. 60 The Ar 
menians worſtipped a Goddeſs called Anaitis, 
to whom the daughters of the greateſt men 
öf the Country were dedie ated, who as the 
greateſt honour they could pay to her, proſti- 
tuted themſelves to all thoſe who came to offer 
factifice ; after which they were eagerly 
courted in marriage as having acquired extras 
ordinary ſanctity. () The Mozdarians, 4 
| ect of che Mahometans, held the impious 
Adctrine that God could even be . kur e 
unjuſt; (4) And the Chriſtians themſelves, 
| whenever they have departed from the plain 85 
precepts of the Goſpel, have degenerated into 
doctrines equally abſurd, and fatal to mo- 
| rality. Thus, the Pr; riſcillianits in the fourth 
century, held the principle of Evil with the 

= Manicheans, and that it was lawful to take 

falſe oaths in ſupport of our intereſts. (1) The 

Oppbites, in the ſecond century, imagined 
Chriſt to have been the Serpent that tempted _ 
Eve, and therefore paid adorations to a © 


(5) Picart. 3. 276. 7. 
Ci] Brought. Hiſt. of Relig. voc. Anaitis. 
(% Id. voc. Mozdar. 


(1) Priſcillian was ordained a Sid} (of Avila). * 
| cbecaie formidable. ( Baron. Ann. 381.) : 
: | Ser | 
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er in adminiſtering the ſacrament, ab 
well as to Seven Dæmons whom they were 
reproached with worſhipping. (n) The 
Gngſties (the very etymology of whoſe name 
| lignifies enlightened;) denied the World to 
eome ; held the two principles of good and 
evil, and a difference between God and the 
Creator of the world. (:) The Simonians, 
the followers of Magus, denied the reſurrec- 
tion of the body, and with the Gne/tics. and 
Nicolaitans allowed, n a ee le; a 


women. 


” 
_— 


: Laſtly, within 1 our own \ view, the Legi- 5 
ſlators of millions in a neigbouring nation, 
when they reſolved to carry the dictates of 
reaſon with reſpect to religion (according to 
their ideas of them) as far as they would go; 
ended in aboliſhing all notions of a future 
life, or of a divine moral Agent. They did 
the firſt, by voting that Death was an eter- 
nal ſleep; by which chey renounced the im- 
> PE. mortality of the ſoul: They did the laſt, by 
N voting that nature alone ſhould be the 
object or their worſhip, by which they re- 


( m) Brought. voc. Oph. 
(un) Id. voc. Gnoſt. 


nounced 
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Houneed their elegans to me; our. of Ns 
at all. 


hd Rh under the notion of a religion | 
taught by nature and reaſon, (and even after. 
we have received the light of the Golpel, if 


we degenerate from it,) there is nothing ſo 
abſurd, ſo uncouth, or fo wicked, as not to 


find ſupport ſome where in the world, either 


in the civilized or uncivilized part of it. And 


hence my Lord Shafi/bury, at the fame time. 7 


that he contends very ſtrenuouſſy for 


virtue as forming part of our Syſtem, is obliged - 


to own that a falſe religion wherein the cha- 


racter of the Deity is evil, will make EvII. S ED 


to be conſidered as Good. (9) However ley 
therefore we may be able to demonſtrate the 
truth of our own ſyſtem, . upon Ni 
even drawn from natural law, the force f 
which is evident to us; I cannot conceive 
how it can follow, if thoſe principles are not 
allowed by all the world, that all the world 
ſhall be bound to ſubmit to them as if they 
were. Natural religion therefore can do as 
little towards nnn the obligation upon. 


(s) Inquiry concerning Virtue, 5. 


vor. I. 5 5 8 all 
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all, to purſue one particular ſyſtem of con- 
duct, as natural feelings or conſcience ; ſince. 
neither the one nor the other prevail in ſuffi- | 
clent univerſality, to warrant the aſſertion that 
the whole world are bound by them in the ſame 
way. We may therefore not unreaſonably 
make uſe of the ſame argument againſt Natural 

Religion, diſtin from Revelation ; as that 
which has been uſed againſt Natural Morality, 
diſtin& from natural religion. Some of our 
antagoniſts themſelves allow that morality 
without religion is nothing but a houſe built 
upon the ſand; (p) and are forced to own 
the inefficacy of Pagan religion, when with 
an antient father of the Church, they com- 
plain that it made an illegitimate ſeparation 
between morals and divine worſhip ; between 
mere miniſters of ceremonies, and the Teachers 


of nen 7 


Now that. "OY any man ſet Weit . to 
examine what may be meant by that which | 


(2) Mais faites le plus beau Syſteme du Monde, ſi la 
Religion n-y- entre pour rien, ce ne ſera guerres, pour 
ainſi dire, qu'une Morale Speculative, vous baterez ſur lo 
Sable. —Barbeyr. Pref. to Puffend, 2 3 


3 og 
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is uſually called Mox Als, if conſidered as 


independent of revealed religion; and he 
will probably find, that it does not mean 


merely one certain mode of action, as Prac= 
tiſed by particular men; but any ſet of ac- 
tions, which any claſs of men may chuſe to 


deviſe, provided they do not take their 


riſe from licentiouſneſs, or abſolute will, 


or caprice; but from regular principles, fol- 
lowed up by practice. So that even though 
one claſs of men ſhould be able to prove to 
themſelves, that the principles aſſumed by 
another claſs are falſe; yet if they cannot 
prove it to the ſatisfaction of the latter, the 


latter are not the leſs bound to continue to 


obſerve them. 


And this will be” eeighnt to any one who 


conſiders the original meaning of the term 
morals, or MoRres ; which is nothing more 
nor leſs than sr PRACTICE, ACTION; 
proceeding upon ſome . known I or inſti- : 


tute. (7) 5 


The Inflitute itlelf 18 indeed aniverfl ly 
intended to produce the happineſs, or in 


other words, the GooD of thoſe who purſue 5 


— 


(r) Geſner. Theſ. Ling. Rom. voe. Mores. 
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it; becauſe the hiſtory of man proves to us, 

| that heipropoſes happineſs or good, as the end 
of all his Conſtitutions ; but what the Cha- 
. rafter of the Tnftitute ſhall be; that is, what 
particular actions ſball be forbidden, and what 

'  enjoined;- will depend upon the varying ideas 
of happineſs, or good, in thoſe that form it. 
That happineſs is the ſame thing as what is ſo 
well known under the name of the SUMMUM 
| Boxux; and it has been well defined to be, a 
* thing which is deſirable; not for ſomething 
* elſe, but for itſelf; that is, it is the end to 
* obtain which, every thing that is done or 
 <* commanded, is but as the means. The Sportſ- 
man believes there js good in the chace © the 
man of Gaiety in his intrigue; even the Glut- 
ton in his meal. We may juſtly aſk of theſe, 
a 6 why they purſue ſuch things ? but if they 
« anſwer, they purſue them becauſe they are 
« Good ; it would be folly to aſk them far- 5 
© ther, why they purſue what is Goop ? It 
« would ſeem then, the grand queſtion was, 

« what was Goop ? For whether it be the 
< intrigue, or the chace, or the meal, may be 
44 fairly queſtioned, ſince men in each inſtance 
« are far from being agreed.” (% 


- (5) Harris Hermes. p. 297. 3d Edit. 
| $ . | | Such 
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Such is the. opinion of a writer, of no 
ſmall fame for clearneſs of intelle& 3 and 
upon the ſuppoſition that his opinion is juſt, 
we may carry the principle it contains, from 
Individuals to Nations ; 4 and although w 
may diſcover that the end Propoſed by the 
laws, maxims, and cuſtoms, of different races 5 
of people are very different from one another, | 
we may be warranted in obſerving | that alf of 
them while independent of one binding Re- 
ligion, are equally Moral, ſo long as theyß 
bona fide believe that Goop is their erid. 
Hence therefore, the morality of any par- 
ticular ſet of ations is not impugned, becauſe 
they are objects of horror and deteſtation 
to people purſuing another ſet ; and thoſe of 

| mankind who have not had che advantage 
of one common religion, or one common 
code of laws, to preſeribe to them with 
AUTHORITY; may, and do often tear one 
another to pieces, equally and alike upon 
principle, and' the purſuit of what, abſtract- 
edly conſidered, is RIGHT. For RIGHT in 
general terms, to uſe the language of one of 
the moſt ſenſible expounders of the Science 

| before us, 6 1g nothing more than confor- 
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* mity to the rule we g9 by, whatever that 
2 rule mats gd 0 ISHS © 


rf Vi Krux, ” fays another reſpettable ah 
ay, « is the conformity to a rule of life, 
directing che actions of all rational creatures 
« with reſpect to each other's happineſs; to 
„ which conformity every one is in all caſes 
« obliged :' (a) But granting, what cannot 
be denied, the obligation to conform to the 
rule once eſtabliſbed; till, what the rule ſhall 
be, is left unſettled; and the obligation upon 
all, to obſerve one particular conduct, remains 
floating in as much uncertainty as ever. For 
we cannot too often obſerve, that the con- 
teſt all the way through, is not ſo much to 
determine how obligation to obey a par- 
. Zicular code is produced; as to ſhew that 
there may be various codes, according to the 
varying ideas of men; a poſition which 
ſeems to be allowed in another work, by the 
laſt mentioned author himſelf, when. after 
having taken notice of the diſparity between 

(t) Payley, Mor. Phil. B. 2. ch. x: 

(a) Bp. Law's Pref. to King on the Orig. of Evil. 


the 


= * 


« "CREATION." (W): 
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the abilities, tempers, opportunities, ſitua- 
tions in the world, or governments under 


which they live, which is to be found in dif- 
ferent men; he emphatically adds, To 
* ſpeak therefore of one, fixed, immutable, and 


* univerſal law of nature, is framing an 
«imaginary ſcheme without the leaſt founda- 


« tion in the nature of things, directly con- 
e trary to the preſent order of the WHoLE 


— 


(io) Conſider on bs Theor. of Religion, p. 4 
ce « Virus, ſays Archdeacon Paley, « is the doing good to 
« mankind, in obedience to the will of God, and {or the 


0 ſake of everlaſting happineſs.” (Mor. Phil. B. 1. ch. 7.) 


This definition is. thorougly ſound. But the hope of 


everlaſting happineſs can be made out with certainty, only 
by revealed religion, Nor can there be any other motive 
from Nature alone, ſufficient to oblige us to virtue, ſhould 
we not be inclined to it, unleſs it were ſhewn, {which never 


has been done, ) that virtue is not only the beſt means f 
obtaining Happineſs, but is in fact the ſame thing with it. 
The denden 166 where incompatible with our 1 
and in part en it. 


Eg, CHAP. 
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FOUNDATION or THE LAW or NATIONS. 
; AND thus from any thing we have yet 
ſeen, neither natural Coxscix NE, nor even 
REL1GION, conſidered a-part from RERVEL A- 
TION, are able to produce that certain, uni 
verſal, and immutable ſcheme of duties, which 
we muſt ſuppoſe to be acknowledged by the 


whole univerſe, before we can make out from 


natural law alone, the particulars of what is 


meant by the definition of the Law of Nations, 


-which we conſidered in the beginning of the 
_ laſt . 0. ee Mor 


It was in mercy | to n Gvided; led 
y, and afflicted with theſe diſcordant ideas 
concerning the only thing, which, if they all 
thought alike of it, would indeed force them 
to conſider one another as brethren: it was to 
remedy, either the inefficacy of the natural law 
to produce a general and uniform virtue; or the 
total loſs of the law itſelf; that, that high and 
glorious gift contained in the CurI1STIAN diſ- 
J + was beſtowed | upon the world. 


- 


{) Of Preſident Monteſquieu. 


By 
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By this,” more certain indications Xi the 
power, and een of che pn! were 


{ 


run to men. n Beleg e 


4 F n " CY 8 r ö 
» 2 3. een 


Their a was ſet before them with pre- 


eiſion, and ſimplicity; and above all, reaſons. 
for it were aſſigned, which, where they are 
allowed, muſt put an end to all doubt, ao 8 


carry obligation to the moſt 1 — mind. 


| The very 2 of this diſpenſaion, | 


proves to us, I think, the want of power in 


the ſyſtem called the law of nature, to enforce . 
thoſe moral duties in all their univerſality, for 
the univerſality,of which ſo much is contended; 
Por why, might it be aſked, was this won-⸗ 
derful revelation beſtowed upon mankind, with 


all its ſplendid train of miracles, and martyr- 


doms, and the long continuation of the divine 


interpoſition, which has afforded ſo marry han- 


dles for Infidelity to lay hold of: if every thing 


_ which it was meant to bring about with re- 


ſpe& to Morals, could have been done without 


it ? Why alſo that complaint which with the | 


greateſt juſtice is in every body's mouth, that 


if Religion were baniſhed, the whole people 
| would be eee 5 the practical truth of 
Which 


7 — iN. 


3 Fee — T 
PPP 
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which is brought home to our own times in 
rn force, from the contemplation of 
what has paſſed among the French; and the 
conſideration that nearly all thoſe amongſt 
. ourſelves who ſeek to diſturb the peaceful 
order of things, are profeſſed Deiſts, or fol- 
lowers of Reaſon; that is, whoſe moral prin- 

ciples can ſeldom. be fixed or e under- 
ſtood. 3 
Nov although very reſined Intellect, at- 
tended with the advantages of much leiſure 


and meditation, has ſometimes been able to 


form a very virtuous ſyſtem of morals ; and 
one or two were formerly able to make out 
ſomething like the doctrine of rewards and 
_ puniſhments; yet it was fo enveloped in ob- 
ſcurity, and ſo fragile, from inſufficient ele- 
mentary principles, that the generality of men 
could not enter into them, becauſe they could 
not feel their force; and the generality of 
men can not be ſuppoſed to be bound by laws 
which they do not underſtand. Whereas 
there is this tnvariable advantage which the 
meaneſt Chriſtian has over many of the 
proudeſt Philoſophers ; that he can immedi- 
1 ſet forth the PRs and at the ſame 

| 1 time, 


7 eee AE Eton: 290" fans 


_ Chriſtianity itſelf are not binding upon thoſe 


THE LAW OF NATIONS. 125 


time, the moſt forcible motives for living a 
life of virtue; while the latter is often loſt 
in paradoxes, or forced to deduce his con- 
ſequences. from. poſitions of his own af- 
15 fuming: (56) Yi 


It may be ſaid, and with great reaſon, that : 


according to our own principles, the laws of 


who 


00 The moſt exalted Rate of human Sw 43 Dr. 


Middleton, is ſo far from ſuperſeding the uſe, that it demon- 


ſtrates the benefit of a more explicit REvELATION. F or 


though the natural law, in the perfection to which it was 
carried by Cicero, might ſerve for a ſufficient guide to the 
few, ſuch as himſelf, of enlarged minds, and happy diſ- 


poſitions; yet it had been ſo. long depraved and adulterated 
dy the prevailing errors and vices of mankind, that it was 


not diſcoverable even to thoſe few, without great pains and 


ſtudy, and could not produce in them at laſt, any thing 


more than a hope, never a full perſuaſi on; whilſt the greateſt 
part of mankind, even of the virtuous and inquiſitive, lived 
without the knowledge of God or the expectation of a 
| Fi uturity .—Middlet. Life of Cicer. 2. 562. note x. Quarto. 


The neceſſity for revelation to minds that are not able to 


| make out the law by reaſon, is alſo acknowledged, as it were 
in ſpite of themſelves, by Suarez, and Puffendorf, thoſe great 


ſupporters of the contrary opinion. (Suarez. De leg. ac Deo 


legiſl. L. 2. C. 4. S. 9. and Puffen. 2. 3. 20.) The latter 
there confeſſes that there is ſome reaſon to imagine that Gad 


1728585 _ the * men the chief heads of the law, 


_ | 
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* 
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who have never received them. We agree to 
that propoſition, and it is our very point that 
we ſhould" do ſo; fince we "obſerved in the 

beginning, that if the Natural law was not 


diſcoverable with exactneſs; if it ſnould prove 


to be little underſtood, or ſo incruſted with 


„ 


"prejullices, or dee mat we could not 
Ach were e * and ſerved 7 Eduattin. | 
Thoſe indeed who do not attribute ſo much as Lord Kaims 
to the brute ignorance which the Syſtem of the State of 
Nature ſuppoſes, may reaſonably believe 1 in the Creed of on our 
9 and i imagine — 

| LADS A Geld A0 Guilt” 

Wich Man as with his friend, familiar uſed | 
To ſit Waile © g * 5 


If, a fair e may be mite, * all rien was 
not originally revealed. (See a little tract written by Dr- 
Doeg, entitled Letters on the Savage State, and addreſſed to 
Lord Kaims.) A doubt is there not unreaſonably ſtarted, 
whether it is even poſſible for Savagiſm to improve, i left 
toufelf. By. Butler himſelf \ in another work allows, that 
| Natural Religion before Revelation, was fo clogged with 
- Superſtition, © that it was totally corrupted, and in a manner 
, Joſt.” (Analog. Part II. Ch. 1.) Now the imperfection of 
Natural Law, or Natural Reli gion, as the foundation of any 
other law, is equally manifeſt, whether we fay that there is 


really no ſuch thing; (which we do not pretend to affirm ;) 
or that it is not to be made out in ſufficient clearneſs, while 


-» 990 mw ores with e ang eee 55 5 
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come at it with any certainty 5 we. muſt con- 
tent ourſelves with ſuch a fort of obligation 


and ſuch a plan of conduct, as different claſſes 
of nations adopt, according to their different 


Religions or Syſtems of Morality. - When 
theſe are known, whether they are Chriſtian, 


or Mahometan, or Pagan, we may give a to- 
lerable gueſs at the Spirit of the Character of 
the people, and the genius of thoſe laws which 
govern their intercourfe. When they are not 
mentioned; and we content ourſelves witht 
aſſerting a particular; and ramified duty, becauſe 
recommended by the laws off nature and reaſon, we 
cannot ſufficiently depend upon them to be ſure 


of the power of their obligation, or that the pre- 


ciſe condu recommended is in reality bindings 


ves 


By ſhewing therefore the neceſſity and the 
ſuperiority of the Chriftian Revelation, we 
meant ſimply to point out, the impoſſibility 

of the law of Nature to carry with it an 


obligation. to purſue thoſe duties, which are 


in general only obſerved under the obligations 
impoſed by CHRISTIANITY 3/. not to aſſert 


that the latter obligations extended themſelves 
to all mankind, even to thoſe who. were ig 


norant of them. 17-6 2114.08; at > 
RES 5 Whence 
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Whence then are we to derive the origin 
of that obligation which is ſuppoſed to bind 
us? Where are we to look for the rule which 
is to direct the conduct of Man towards 
Man; and of Nation towards Nation? 


Me have anſwered, to that Religious and 
Moral Syſtem, whatever it may be, which 
the different men and nations that are in the 
habits of intercourſe with one another, con- 
ſider of force ſufficient to govern their various 
actions. Of theſe we may be allowed to ſpeak 
with certainty, ſince of theſe, the firſt prin- 
ciples, or in other words, the premiſes, are 
| ſuppoſed to be ſettled and generally under- 
ſtood by thoſe who purſue them; while 
others, which are too raſhly extended to all 
mankind; are for the moſt part fluctuating, 
and even after being fixed, are liable to be 
changed. It follows therefore, if our prin- 
ciples are allowed, that the greater number of 
the writers on the ſubject, high and deſerved 
as is their reputation, have attempted too 
much in ſetting out from ſuch vaſt and ex- 
tenſive principles; or in laying down the 
laws of Nations, as if they were che laws of 


the World. 
5 S 


5 


FP 
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General principles ſhould aneh be 


Pu - but they ſhould not be the lefs 
certain for being ſo; and if they are too ex- 
tenſive, ſo as to 3 vague, or conteſted, 

the Theories which are founded upon them 

are liable to be miſunderſtood, SY ; 


diſcuſſed, and even nente 


4 


\ 


Rejedting therefate the laws of NaTuRE 
and REASON (as the ſole foundation of the 
law. of NA TIONs, ) becauſe we do not con- 
ceive them powerful or fixed enough, to bear 
the fabric that is erected upon them; we con- 


clude that what is commonly called the law 


of nations, is not the law of a// nations, but 

only of ſuch 8E TS or CLASSES of them as are 
united together by ſimilar religions, and 
ſyſtems of moraliry. It will depend therefore 

upon the ſoundneſs, or unſoundneſi of thoſe re- 
ligions and ſyſtems, whether particular na- 


tions will purſue the particular ſcheme of 
morals, which with zs are called virtuous, or 


not. If the ſyſtem is well founded, we may 
expect the law to be of one certain caſt, and 
of a virtuous character. If it is not well 
founded, the law muſt be uncertain, fluctu- 
ating, and of a Character perhaps deteſtable to 
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many other nations. As a plain cent 
it will follow, that, if two Syſtems are totally 
different, (which may ſometimes happen, ) (c) 

the CL Ass ES of nations which are governed 


by them, can have very little like a law, com- 4 


mon to both, to direct their intercourſe, and 
may even therefore be always, or almoſt al- 


ways, in a ſtate of hoſtility. Hence alſo a +; 


_ Corollary may be deduced, that the proportion 
of obedience which is yielded by any two. 
* nations'to a particular rule of conduct, muſt | 
Led upon the degree of affinity which there is 
. a their . and Syſtems of Morality. 


With v us in 3 ak: the nations hit 
Haring from us, the Moral Syſtem is founded 
upon REVEALED RELIGION. In other words, 
it is the ſame with CRISTTANITr itſelf. 
The great plan of our duty; the complexion 

of our minds; bur ideas of juſtice; our ſoftened 
manners: our laws and cuſtoms; and conſe- 
quently the whole force of our moral obliga- 
tion, take their riſe and colour from the 
| 1 Religion. But if this is ſo in all 
ee relations; in us 1 charities of 5 
5 49 See te nen Chap. 
7, 2 = « Kindred,” 5 


e 
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« kindred,” and the character of our municipal 

laws ; it is but a natural conſequence that the 
ſame leading and eſſential principles of action, 
ſhould influence the whole body of our Law 
of NarTOxs. Various other cauſes have no 


doubt concurred to produce that difference, 


which in the progreſs of our inveſtigation we 
ſhall probably diſcover between the European 
Law, and that of other Claſſes of people; and 
to theſe we ſhall direct our attention in the 


proper place. For the preſent we content 
ourſelves with barely pointing out what ſeems 
likely to be the true foundation of ever 


Law of Nations, as it may appear to govern. 
the megan fees of the 227 805 | 


FE 


5D 1 oP nent N we hams to come to 


the more particular application of theſe prin- 
ciples, and to ſhew how what is here only laid : 
down a priori, and in theory, i is borne out by” 


the practice of mankind. We ſhall there take 


a curſory view of the different principles which 


ſeem to actuate various SETS or CLASSES 


of people, as they fall into different diſtricts, 
and obſerve different religious and moral 


fyſtems; which if it cannot be ſhewn, we 
8 confeſs that the truth of our Theory, though 


. 


8 


3 FOUNDATION, . 
it may not be rotally enden will be wholly | 
. without _— : 


\ 


But farther OY 77 our eines are a 
' Jowed, the Law in queſtion, muſt not only be 
different in different diſtricts of the Earth at 
preſent ; but even in the ſame diſtrict, it muſt 
| have varied in the courſe of time, in propor- 
tion as revolutions have happened in the re- 
ligious and moral ſyſtems of its nations. 


Jo the examination of this point we ſhall 

alſo haſten, and it will be our ultimate taſk, 

in order the better to prove the truth of our 
poſitions, to trace the whole progreſs and 

changes of the law among the European States; 
to attempt to point out the cauſes of thoſe 

changes; to ſettle their chronology; and to 
mark the donne dien and * of their 
effects. | 


. ' . \ X 
i ; > CARE. 
0 5 * 40 . | # 
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_ CHAP. IV. 


' 


755 TRAT: THE LAW OF. NATIONS, IS NOT THE LAW or 
THE. WORLD. | 


: Wrorver has conſidered the Fuller of 
Character which is every where the attendant 
of Humanity; the different diviſions of Men 
into different diſtricts, and almoſt into differ- 
ent ſpecies ; the diverſity of cuſtoms, of re- 
ligion, and conſequently of morals ; the no- - 
tions of right and wrong, extremely oppoſite 
in diſtant places; the prejudices and manner 
of life, ariſing from Climate or geographical 
poſition: whoever has conſidered theſe things, 
would be led, it ſhould ſeem, to imagine 
à priori, that there was a marked and pointed 
difference, among different claſſes of nations, 5 
in their mode of carrying on their intercourſe 
| together —It has a palpable effect upon the 
genius of their civil law, (4) and we may not 
_ unreaſonably believe that it has the ſame on 


their law of nations ; ſo that when by chance, 


was or mutual wants, nations 1 Have . 


(ai) See Monteſy Sur les principes qui forment P eſprit ; 
. De 9 des Loix, L. * 


ci ” ON "<_ 
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never heard at all, or heard but little of one 
another, come to have communication to- 
gether; the manner of that communication 
can hardly be the ſame with that to which 
they have been accuſtomed—I do not here 
ſpeak of the mere ceremonial of the meeting; 
for that, as. might naturally -be expected, 
would be almoſt as diverſified as their dreſs or 
language; but of thoſe laws, and notions of 

the nature of their mutual rights, which it is 
the intereſt of all who are concerned to obey, 
for the. ſake of the 0 of the eommuni- 


cation. 


The Hitory o of the World, 2 the accounts 
of obſerving travellers, tend very much to 
confirm the neh of this opinion. | 


In ſome countries, T beft, though prohibited - 
by the Inhabitants among one another, has 
deen permitted towards Foreigners, (e) With 

| one 


(e) Among the antient Germans, the inhabitants of the 
South Sea Iſlands— The Arabs, and Tartars, &c. 
See alſo Buſbequius account of ſeveral Turkiſh natidns ä 
which he viſited, among whom he who was held an ex- 
pert Thief was eſteemed a great man, and he who was the 
3 was looked upon as a mere ſtock or trunk. Qui 


dextro 5 
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one nation, a Stranger has been received with 
open arms as a Citizen. By the ſame people, 


when their political ſituation was altered, he 


was reduced to captivity. (f) By another he 
has been put to death from the mere circum- 
ſtance of his being a Stranger. (g) With a 
third, he is hardly permitted to land, ſhould he 
come upon the coaſt, and never to advance 
into the interior. (5) With a fourth, it is 
even part of their religion to kill him if he be 

4 Chriſtian. 00 | 


8 * war breaks forth, the varieties of the 
males in which ic is purſued are without end. 
A Roman thought it right to give notice to 

his Enemy, and ſummon him firſt to do 
: Juſtice, before he declared himſelf, An Tadian 


dextro Mercurio furatur, magnus cenſetur ; qui neſeit, 2 > 
ſtipes et truncus deſpicitur : imo vix communi luce dighus 
judicatur,—Leg. Turk, Epiſt. $., 


(f) Vide infra Chap. VI. concerning the Greek and 


Roman Law. 


(g) By a law of Buſiris in Ægypt, and the e of the 
Soptiians who immolated Strangers to Diana.— See Puffend. - 
„ 985 theſe cn D. de Nat. & 4 _ 
Sp | 
(hb) The Er of Chins. 

(7) The Mahometan law.—Alcoran, Ch. . 40; 


KS will 
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will lie for weeks in the graſs, and wreak his 
vengeance: upon the offending party without 
any declaration at all. A Chriſtian treats his 
priſoner with courteſy, and diſmiſſes him. now 
without ranſom; (4) A Turk condemns him 

to miſerable Slavery. Vaſt Empires as we 
have ſeen are in the practice of ſacrificing: 
their Captives, in a manner the moſt horrid, 


out of duty to their Gods: Other Savages | 


will pour molten lead down their throats, or 
confine them for years in dungeons in the 
common mode of puniſhment ; Others again, 
will tie them to ſtakes, and eat their mangled 
and half roaſted fleſh before their faces, out of 
a principle of honour, One tribe of men, will 


| | poiſon their weapons ; . Another, will m bo 2 e | 


of none that do unneceſſary miſchief: Among 
one ſet of people, a Pirate is almoſt a term of 
honour : Among another, he is hanged as a 
Thief. With one Sovereign, an Ambaſſador 
is the moſt ſacred of characters: With anoth er, 
he is conſidered as a mere hoſtage for the 
good n of his nation. 


— 


(4) For * account of Ranſom, as it ds fioos ſee 
Chap. 9. 


4 
. 
S 
« 8 
= 
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This diverſity of cuſtom. is endleſs; yet all 
the nations thus differing in their mode of in- 
tercourſe, imagine. they are purſuing a con- 
duct warranted by Laws which are common 
and well known, and the contrariety is 
moſt marked between countries that are moſt 
diſtant, and moſt Or * an 
opinions, | | | 


The Gop of Was, was aloft the only - 
Gov, worſhipped by our Scythian anceſtors ; 
and the ſtate of their part of the world, was 
accordingly a ſtate of perpetual war. To mix 
and to die in the battle, in order to drink 
from the ſkulls of Enemies in the Hall of 
Opix, was a part of their religion, and deareſt 
ambition ; and he was diſgraced who had not 
well earned theſe honours. A people however 
of this ſtamp, could never be brought to liſten 
to doctrines, or to attend to laws which called 
for the obſervance of peace and order, ſuch as 
the Chriſtians held out, and comparatively 
ſas oy 


( 1 See 8 7. on the Scandinavian Law of Nations. 


1 - Win 
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When the New World was opened to the 
folrit and adventure of the Old, it was reaſon- 
able to expect what was found; new laws 
and cuſtoms, as well as a new people and 
language. But on that very account it was 
not reaſonable to expect, that the intercourſe 
between the Spaniards. and the Mexicans 
ſhould be governed by the ſame cuſtoms as 
the intercourſe of Nations in Europe: nor, if 
the latter facrificed their priſoners to their 
Gods, could the former fairly complain of it 
as a breach of the Law of Nations. Yet to 
the aſtoniſhment and horror of every thinking 
and good mind, this was one of the charges 


on which the innocent and unfortunate mo- 


narch of PERU, was put os death by the ruth- 
leſs PAI.” * 


"liiiawiples gt Bi drawn out to a length, . 
even fatiguing, to ſhew how oppoſite the ge- 
neral notions of States have been at various 
times and places, and how little it can be ex- 
pected to find a ſimilarity of ſentiment or 
of conduct, except among particular nations 


(m) Robertſon” 8 Amer, 3 46. Atuhalpa was even tried 
| by a * Court of a 5 


only, 
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ai few in Fenn with the ref of the 
world. | (5 he 


; Suck nations indeed we may reaſonably 
ſuppoſe to be governed by the ſame law, 
which is rendered the more neceffary, as their 
intercourſe is more frequent ; they will na- 
turally at leaſt, pay higher reſpect to cuſtoms 

which are known and received, and which 

accommodate themſelves to their own pre- 
judices; than to others, of which they know 
nothing, which they do not underſtand, or 
which may even be repugnant to their deareſt 
and moſt ien ee e | 


According therefdbe't6 dire former bb 
tion, we find that the world is for the moſt 
part carved out, as it were, into different Sets 
of Nations, all of them underſtanding one 


another; and the alliance is the more ſtrict, 


according as they are bound by the ſame 
political ſyſtem, the ſame intereſts, the ſame 


religious Prejudices, or the ſame geographical 
5 . 


The latter is of great importance. The 
Whole ſpirit and genius of a People may take 
5 | a their 
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their riſe from their ſituation on the Globe ; 
and they are Shepherds, Huſbandmen or 


Merchants, according as they find themſelves 


placed in Mountains, in Plains, or on the 


Coaſts of the Sea. Each Claſs of People may 


be ſaid to have a different Law of Nations; 


and with the latter this remarkable circum 
ſtance almoſt invariably attends them; that 


that which ſeems the moſt tranſient, the moſt 
evaſive and the moſt common of all the 
works of nature, becomes a fixed and per- 


manent property, through the avarice of man. 


Wherever a ſpirit of commerce has prevailed, 
the Sea has become as much an object of con- 


' tention as the Land. The poſſeſſion of cer- 


tain Fiſheries, and the right to a particular 


Navigation, have every where been points of 


the utmoſt importance in the Politics of the 


Nations intereſted, and given birth to certain 


regulations and laws, wholly indifferent, if not 


wholly unknown to Nations of an Po 5 


character. 


The account and hiſtory of a// theſe various 
laws in different parts of the world, and at 
different æras of improvement, would be a 
work of no mean eee to a mind of 

| * 
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enlarged enquiry; (2) it is not however | 
the object of the . difleration. o &. 
tempt it. | 


4 


| Thus then, diſtinet Claſſes of Nations have 
difinguihing Sets of OO: 


; The Noth American INDIANS have one; 

| The INDIANS of the South Sea another; - The 
NzGROEs a third; the GEN roos a fourth; 
The TARTAR Nations a fifth; The Mano- 
MET ANS a fn; The CHRISTIANS af - * 
venth, and ſo on. 


With the two laſt, their | Religion had in 
* times an evident, and if I may ſo ſay, a 
formal effect, upon their Law of Nations. The 
follower of MAHOMET was commanded by 
the volume of his duty (o) to wage war on 


Chriſtianity, and to daughter its profeſſors; ; 


(n) A flight enumeration of ſome few of them as been 
made by Dr. Falconer, in his Remarks on the Influence of 
Climate. B. 6. Chap. 3. Some of them alſo are to be found 
ſcattered up and down the Fw work of Anderſon on 
Commerce. 


() An, Chap 8. 40, 


and 
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and His very mode of — 8 was 


dy the ſword. 8 


On the other hand we find a 8 fo | 


common in the public affairs of Europe, (more 


particularly in former times, when its danger 
was more to be dreaded,) than to take arms 


for the defence of Chriſtianity againſt the 


Turks; and the Family of Auſtria, whoſe 
power and zeal in that ſervice were ron 
than others, derived at one time, much pre 
from an attention to theſe prejudices. (4) of 5 
the ſame nature with this, were the motives 
for thoſe deſolating wars known by the name 


of the CxusADEs; in which the extirpation 
of Infidels, os the recovery of a N ; 


(vo) See Mod. Un. HiRt. 1. 248. Odtav. In more antient 
days alſo, the profeſſion of Chriſtianity was the cauſe of en- 
mity from the Perſians to the Romans. I will never give 


peace to the Emperor of Rome,” ( Heraclius) faid * 
- Choſroes, « till he has abjured his crucified God, and em- 
* draced the gs By of the Sun.” —Gibbon's Dec. and 


1 A d a with theſe prejudices, a+ 
produced an opinion in England, that it was againſt the 


Common Law to make a Treaty with Infidels. 4 Inſt. 155. 


See the Chapter on the Influence of Freaties and Con- 
ventions. 


fairly 
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fairly poſſeſſed according to the maxims of 

the world; (7) were held out as legitimate 
and equitable cauſes for war, merely from the 
ſacredneſs of the prejudices in its favour. It _ 
is needleſs to point out how little this could 
be admitted by nations who never had heard 
the name, much leſs of the hiſtory, and wha 
could not poſſibly. underſtand the mature of | 
te n of aus. . W 


The ann py aol however is 
| eee by Grotius as ſo great a bond of 
political union among the Chriſtians, that in 
that part of his: work which treats of Alli- 


{ ,) The Holy Lond had: been in F of 
che Infidels for five hundred years when the Cruſades broke 
cout. Maimbourg. Hiſt. des Croif. L. 1. An. 1099. 
{s) To uphold the Glory of the Almighty, to recover 
the Kingdom of Chriſt, and to promote the gaod of the 
true Believers, were the profeſſed cauſes of thoſe celebrated 


wars, in which the Weſt and the Eaſt were in arms againſt 


one another, with very little interruption, for a ſpace of 
four hundred years; Maimbourg himſelf, even fo far down 
as the laſt century, ſeems to think that they were acceptable 

to God. © Ou plutot, (ſays he, ſpeaking of Peter the 
Hermit) “ que Dieu, qui avoit choiſi cet inſtrument pour 
4 22 eclater Ja puiſſance et ſa glaive, bc i | 
Hiſt, des Croiſ. L. . An. 1093, 


ances 


— 


3 


* _ 
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| ances, he holds that no Chriſtian State can be 
excuſed from aſſiſting N when attacked 


"y r oy” 
This profeſſion of the ame Religion, marked 


out the European Nations as diſtinct from the 


reſt, in various other ways. To preſerve the 


peace of Chriſtendom, and ſpare the effuſion 
of Chriſtian Blood, was always, and is at this 
day, a favourite and popular reaſon given by 


one State, for its interference 1 in the n of : 


The Pope indeed, as the common Father of 
Chriſtendom, was the directing member, or 
more properly, as we ſhall ſee, (z) the Deſpot | 
of a very ſtrict Alliance between States, in 


other reſpects, as independent of one another, 
as the moſt diſtant and unconneQed Nations. 
Accordingly, no feature in the hiſtory of 


(t) De. J. B. et P. 2. 15. 12. He poſſibly however means 
only in thoſe caſes where the exiſtenee of the common re- 
ligion is abſolutely threatened; as long before his time, the 
Turks were received into the political connections of 
1 ide infr. Chap. XV. N . 
lu) Vide infr, Chap. XIII. 


Europe 
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Europe is more ſtriking than that vaſt and 
frequent aſſemblage of all the Sovereigns -of 
_ Chriſtianity, or their Repreſentatives, in what 
were called the CZcumenical Councils. In 
theſe, many things were ſettled excluſive of 
mere points of faith ; more particularly, the 
precedency of Nations, the rank and power 
of Sovereigns, and not unfrequently their 
right to their Thrones themſelves; points 
which it is palpably the province of the Law 
of Nations alone to determine. () Rank 
and precedency were even made to depend, 
| amongſt other things, upon the priority of 
converſion to the Chriſtian Religion; ()) an 
expreſs diviſion was made of thoſe who pro- 
felled 9. into four quarters 3 (2) _— the very 


Jag Frederick IL one of the moſt active N of 
che Houſe of Snabia, was depoſed at the Council of Lyons, 


beld expreſsly for that purpoſe by Pope Innocent IV. 


Mat, Paris. 672. But ſee this ſubject amply diſcuſſed, 


8 Chap. XV. 


_— Mackenzie's Law of N. as it concerns is Phe 
| Page 6.—Howel on Preced, 9, 10, 11,—See alſo Cotton's 
brief Abſtract of the queſt. of Preced. between England 


and Spain, preſerved i in the Harleian Manuſcripts. 


„ (=) Traly, Gaul, Germany and Britain. (M.S. Cotton's 
Preced, of Eng. and Spain.) | 


+" 7 x 


name 
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name of Ecumenical Council, according to 
Father PAUL, was derived, after the diviſion 
of the Weſtern from the Eaſtern Em- 
pire, from the unity and communion of 
thoſe States and Countries which obeyed: the 
Tor E. beh. 


; | Ryen the Gion of 5 Re Religion in into 

: different ſets, may ſometimes produce a 
partial alteration in the Law of Nations, ac- 
_ cording to their tolerance or their bigotry. 
The ſuperſtition of the Roman Catholics, par- 
ticularly in former times, bad an evident 
effect upon ſome of their laws with reſpect 
to the privileges of Stranger Nations; who 
thought differently from themſelves ; | and 
while the Reformation was in its infancy; at- 

tempts were not unfrequently made to cut off 
a right univerſally held to depend upon the 
Law of Nations, namely, that of Ambaſſa- 
dors to the free exerciſe of 0 own re- 
ligion. 6007 | 


— >. "4 
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It is more > evident i in the manner in which 
various Colonies have been ſettled, | according 


—— —U—U—ñ—ä— 


(a) ; Paul, in Pref. Con. d, iis 
(% Wicquef. de L'Ambaſ. 


Sill. 
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as the religious notions. of the Settlers were 
liberal or confined. PENNSYLVANIA was pur- 
chaſed by fair treaty from the Indians, by the 
equitable and tolerant QUAKeRs ; the Indians 
of South America were reduced to Slavery by 
the SPANIARDS, upon the pretence of con- 
verting them more eaſily to Chriſtianity. . 


The ſame diverſity of Spirit appears in a 
variety of other inſtances; and whenever a 
conduct is adopted in the courſe of War or 
Peace, contrary to the approved cuſtoms of 
Europe, though conſonant with the practice 
of other parts of the world, it is a fair 

ground for complaint. Thus when the Duke 
of Guife, had put ſome Spaniſh ſoldiers, whom 
he had taken priſoners, into chains; it was 
made the ſubje& of loud complaint by the 
Spaniſh Ambaſſadors at the Congreſs at Ver. 
Vins, as contrary to the Laws of War, and the 
humanity which ought to be obſerved among 
 Chri/tians; who never, ſaid they, treat their 

priſoners as if they were Turks. (c) By the 
3 * Law 75 . therefore, this 1281 


(c) Lettre du 26 Fev. au Roi, 1 1598, Mem, de Bell et 


Vor. I. e ment 
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ment was not illegal; a clear proof that there 
were more laws than one. It is no doubt in 
conformity with this ſpirit alſo, that with 
ſome Nations we are forced to make expreſs 
Treaties to deliver - ourſelves from piracy and 
Mlavery ; while among our own, (that is, in 
EUROPE) the law obſerved by It, is ſufficient 
. En them. 


Again, it is an opinion generally incuſcated, 
and deſervedly ſo, that from the relationſhip 
of all the World, we ought to be hoſpitable 
and kind to Strangers, whether they come 
from the Eaſt or from the Weſt; whether 
they adore Ma HOMET, or CHRIS H; and this 
forms a very fair part of the European Law 
of Nations. The Turks however are taught 
by their religion ſo to hate and deſpiſe the 
Chriſtians, that the epithet © Chri/tian Dog, 
is every where beſtowed upon them. It is 
even forbidden them in many parts to make 
uſe of ſo noble an animal as the Horſe, and 
they are forced, as a mark of ſubmiſſion, to 
content themſelves with the humbler Aſs, 
e they appear in public. (d 13 


(a) For this, and many other indignities, fo Gibbon, ; 
| Jon. and Fall, Chap. 51. = 
| It 
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It is generally inculcated, that Strangers 
Thould be equally protected in their property 
with Natives; and any public violation of 
this rule, authoriſed by an European govern- 
ment, would raiſe an univerſal outery againſt 
it among the ſurrounding States. A very few 
miles by land or ſea, bring us to countries 
whoſe exiſtence almoſt depends upon the pil- 
lage of Travellers ; and were you to preach the 
obſervance of your own cuſtoms to a Tartar, 
or an Arab, he would not underſtand yu 


There is another very Arong ſhade of 
| difference between EUROPE and other parts 
of the globe, which powerfully confirms the 
Suppoſition we have ſtarted; and that is, the 
remarkable opinion entertained by all Euro- 
pean States reſpecting that famous part of the 
Droit Public, known by the Name of the 
BALANCE of POwWER. Of this, according 
to'the preſent ſyſtem, the people of Antiquity 
knew little or nothing; and it was unknown 
even to modern Nations themſelves before 
the time of CyarLes the Fifth. There is 
indeed a kind of natural policy, which ſelf- 
_ preſervation will ſuggeſt to all States, of unit- 
7 yo one common powerful enemy; 
„„ 
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_ whoſe hoſtility is open and flagrant ; and this 


is to be met with throughout the World: 
But no SET of NATIONS, that I have yet 
heard of, except the moderns of Europe, 
have laid down a Sy/tem to prevent long before 
hand, even the ju/# Augmentation of any par- 
ticular Power, which in the end might prove 
detrimental to the reſt; nor were any SET of 
 NarT1ons before theſe, ſo connected together 
by TREATIES, ALLIANCES, GUARANTIES, 
and various other ties, that the preſent ſtate 
of things can hardly be altered without the 
common conſent. The fear of ſach an ac 
ceſſion of power as may prove fatal to the 
independence of Europe, is now held to be a 
fair Cauſe for War ; and Nations without ſenſe 
of immediate injury, or wiſh to avoid immediate 
danger ; conſequently, without perſonal hate 
or paſſion, now join chearfully in the moſt 
dreadful conflicts to which the lot of Huma- 
nity is liable; a circumſtance which may be 
conſidered as one at leaſt of the cauſes of that 
_ Poliſh and mildneſs which regulate the more 
humane mode of modern warfare. 


An attention to this great variety in the 
common governing principles of action, which 
1 certain 
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certain Communities entertain, to the ex- 
cluſion of others; has drawn from the Writers 
on the Subject, ſtrong Hints of the ſoundneſs 
of the opinion we have adopted. I call them 
hints, becauſe no treatiſe that I remember to 
have ſeen, has yet ſet it down as a broad un- 
controverted propoſition. ' But though no 
poſitive aſſertions are to be met with to this 
purpoſe, yet from a combination of the general 
views of the matter that appear to have been 
taken; the ſenſe of various authorities is al- 
moſt as clear to the point, as 1 it my been 

, OY aſſerted. 


M De Cullieres; in his book called * La 
maniere de negocier avec les Souverains,” con- 
fines this Negotiation to the Sovereigns of 
Europe. © In order the better to underſtand,” 
ſays he, © the utility of Negotiation, we muſt 
« conſider al the States of Europe as having 
* fuch intimate connection together, that they 
« ſeem to be the members of one and the ſame 

. * Republic. (e) To this purpoſe allo are the 
ſientiments of other writers, as we ſhall here- 
| after have occaſion to | demonſtrate. 


(e) De la man. de neg. Chap. 3. but vide infr. the | 
yOu purſues hiſtorically, particularly Chap. ill, 


$3 
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In the treatiſe de Foro Legatorum, by Van 
Bynkerſhoek, there is a very ſtrong implied 
opinion in favour of our ſyſtem. A queſtion 
is made in the nineteenth Chapter, how far 
any one Nation has the right to take from 
Ambaſſadors, the privileges accorded to them 
by the Law of Nations. The author is clear 
that it has that power, provided it declares 
its intention before hand; for, ſays he, the 
enjoyment of all their privileges depends upon 
conſent. One Nation can impoſe no obligation 
on another, nor can the conſent of all the 
11 Nations in the World together, force any one 
free State, ſingle as it may be, to follow their 
cuſtoms, if it chuſes to adopt others. — This 
opinion is founded upon that of GRoOTIUS, 
which holds that though it is contrary to the 
received Law, to try an Ambaſſador in the 
Courts of the country he reſides in; yet be- 
fore he is received in the country, it may be 
Ahalune chat he Mall ſo — to them. () 


VATTEL, alſo, +adopis it in all its extent, 
when he comes to that part of his ſubject, (2) 
But 


(f) Grot. D. J. B. et P. 2. 125 * 

(g) & Voyons donc quelle obligation la e ruſage 
8 « FEgu N impoſer aux Nations, non ſeulment en ce qui 
"mn IR | 8 * regarde 
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But if theſe Authorities are allowed, it is 
clear that the Law may be totally altered, 
according to the Will of particular Nations ; 

and if fo, it can never be ſuppoſed, from the 
mere force of the term, that it is binding "yon = 
wn the World. e 

4 K Authority however were ail wanting, 
Garin and SUAREZ, are ſo full to the 
point as almoſt to decide it. The Law of 
« Nations,” ſays the firſt, © receives its force 
from the conſent of all Nations, or at leaſt 
« of many of them. I ſay many, becauſe 
there is nee Law, but that HO Nature, | 


0 regarde les miniſtres, mais aufft en general ſur tout autre 
(„ ſujet. Tous les uſages, toutes les coutumes des autres 
« Nations, ne peuvent obliger un Etat independant, ſinon 
ce en tout qu'il-y, a donnẽ ſon conſentement expres ou 
U& tacite. Si quelq' une y decouvre dans la Suite, des in- | 
« conveniens, elle eſt libre de declarer qu'elle ne ve plus 
<« s'y ſoumettre, et ſa declaration une fois donn&e bien 
* clairement, perſonne n'eſt en droit de ſe Py fi elle | 
nba aucun egard à la Coutume,” . | 
| Droit des Gens, L. 4. Ch. 7 


So alſo Were “Gens Gentem non obligat, nc 
* vel omnes Gentes obligant aliam, licet ſolam, que ſui j * 


* 2 et alis Ee uti woes e 
ee Legat. C. xix. 
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8 which is common to all | the World. Nay, 


* there may even be found in one part of the 
« Earth, a Law of Nations, which is not known 
< in. anther part of the Barth; as we ſhall 
« demonſtrate in its place, when we come to 
„ ſpeak of Captivity and -Poſtliminium.” (5) 
Of the ſame opinion is Su AREZ, who affirms 


in different parts of his work, that the law in 


queſtion may be changed as far as it depends 
upon the conſent of men; that it may be 
changed by any particular Kingdom or Re- 
public; and even, according - to ſoma, by 


| cans ng 0 


(50 * « Jus 8 FF eſt, quod Gentium omnium aut 
« multarum voluntate vim obligandi accepit. Multarum 


4 addidi, quia vix ullum Jus reperitur extra Jus naturale, 


00 quod ipſum quoque Gentium dici ſolet, omnibus gentibus 


& commune. Imo ſæpe in una parte orbis terrarum eft Jus 


e Gentium quod alibi non ft, ut de Captivitati et Poſtli- 
« minio ſuo loco dicemus.” De J. B. et 1. , , ; : 

(i) Quarto ex dictis colligitur Jus Gentium eſſe mu- 
tabile quatenus ex hominum conſenſu pendet; in que etiam 


differt ex Jure naturali. Imo dicunt aliqui poſſe mutari a 


privata auctoritate. Natio eſt quia res prohibitæ Jure 
Gentium ſimpliciter, non ſunt malæ de ſe, et intrinſece.— 
Suarez. De Leg. ac Deo Legis. L. 2. C. 26. S. 6. 
Nam prius Jus, poteſt immutari a particulari regno vel 
e, quantum ad ipſum, e. Id. L. 2. C. 20. 8. 7. 


It 
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It is very true that Burlemaqui contends, 

that variations, when they are cruel, are mere 

| barbarous cuſtoms, from which all juſt and 
well-regulated Nations ought to abſtain. (0 
But ſurely, when the very queſtion is con- 

cerning the aniverſality of a cuſtom, and other 
cuſtoms are proved to exiſt; to get rid of 

them in this way, is a mere petitio principii; 
not to mention that the Nations thus adopt- 

ing other Laws, have an equal right with | 
any other, to call themſelves {according to 
their own ideas at leaſt, _ and eee 

lated. 0 32 


ene che antient German People, the 
death of a man was not conſidered: of that | 


(4) Du Dr. Nat. * 6. 8. 
(7) We have unfortunately, in the WY times, ex- | 
| perienced too ſtrong a proof of this. The miſerable de- 
parture of the French from that humanity which has con- 
ſtituted the diſtinguiſhing honour of modern warfare, hows 
ever execrated by all good men, is oonidered by themſelves 
as an elevation of their charatter, | 
I have already, in the preface, diſclaimed all perſonality 
or paſſion, in any thing I may be forced to remark con- 
cerning the French. The preſent example is evidently 
the beſt proof that could be cited in the ſimple courſe of the 


argument; and wholly, therefore, independent of all per- 
onal feelings as an Engliſhman. 8 
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high conſequence, which the purer doctrines 
of Chriſtianity, and the more regular policy 
of modern States give to it at preſent; hence 


every murder, however atrocious, had the 


penalty of a ſine in money ſet upon it, as 
the only puniſhment. When the juriſ- 


prudential Writers, however, come to conſider 
the Nature of the power of puniſhment ; they 


all lay it down, that crimes againſt the Law 


of Nations, are puniſhable by 4/ Nations; 


whether thoſe who have received the injury 
or not: and among thoſe crimes are expreſsly 
included Murder, and even Adultery. (m)— 


The doctrine is juſt with reſpe& to thoſe _ 


Nations that obey the Law ; but it would be 


| ſurely too much for any one to aſſume the 
power of inflicting death (the puniſhment 


commanded by it) upon a murderer of that 
Nation, which, like our Saxon Anceſtors, com- 
pounded the injury for a ſum of money.— 
Still leſs could it be expected that a man, 
whoſe very oY. PETS. admitted 0. a 


(m) 4 Inſtitute I 5 3. Coke there 2 ſo far, as to call 


even Felony, a erime againſt the Law of Nations.—It 


would be needleſs to ſhew the injuſtice of puniſhing a 
Foreigner (though of Europe) for a crime, of wich he 
might know nothing. a 


WR - :_. © . communly 


8 
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community of Wives, ſhould. know: he was 


committing a crime, in merely conforming to 
his cuſtoms, becauſe other Nations chuſe, how- 


ever reaſonably, to NE it as a a breach. of | 


cher * Law. | . 


We have already obſerved, © that Grads 
authors have: called -inceſtuous marriages, in , 


. the aſcending line, a breach of natural right; 


right, any man who has offended againſt. ; 
Nature, may be puniſhed by him who has 


not. () Now the Perſians and Affyrians, as 


has been mentioned, in many caſes, not only ; 
permitted, but held the offspring of ſuch . 


marriages in honour. (p) It would be abſurd 
to ſay, that according to the Law of all the 

States of the World; any one of them could 
juſtly puniſh the Perſians. and Aſſyrians for 
theſe acts, however 1 1 


( n) Chap. IL 

(o) Grot. D. J. B. et P. 2. 20. J | 

(p) © Si les Aﬀſyriens, fi les Perſes, ont 3 leurs 
„ mexes, les premiers Pont fait par un reſpect religieux 
« pour Semiramis; et la ſeconde par ce que la Religion de 

AZoroaſtre donnoit la preference à ces Marriages,” — 

Monteſq. De L*Eſp. D. Loix. L. 26. Ch. 14. 
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From all that has bee Hail, u very exſy 
deputies is to be deduced of an remarkable 
phraſe of the Prefident MonTzs@U1zv ; re- 
matkable however only in the caſe, that his 


opinion on this ſubject Is different from 
ours. | 


| When he 90 of 4 den or Set of 


Nations, as the Tartars, and others, he ſays, 


their Low of Nations is ſo and fo; a clear 
proof that he thinks there are different laws 
of Nations exiſting in the World. Thus, 
ſays he, the law of Nations of a people who 
are yet in the Shepherd ſtate, has for its 

fabje&, what among more civilized people is 


the ſubject of municipal inſtitution. (4) The 
Law of Nations 9/erved. by the Tartars, is to 


wy wherever oy _— ! (0 


The anonymous 6 of Monteſ- 


quieu, does not comprehend, how that can 


be the Law of Nations, which profeſſedly is 
deſtructive of all Law. But the anſwer is 
plain; it means, that thoſe people who are 


(7) Eſp. des . L. 18. Ch. A. | 
Ar) Id. Ch. 20. 
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in this terrible intercourſe with one another, 
expect, and now that it will be thus terrible ; 
and this very Anewiedge and expectation, make 


it Law. In the ſame manner as the Law of 


Turkey, which veſts every thing in the will 


of the Prince, and which therefore appears 
zo us to annihilate a Law; is, in fact, 10 ifs 
Inhabitants, the Law of that Country. 


We ſee then the effect of RELIGION, 
MorALs, and GOVERNMENT, not only upon 
the genius and laws of particular people, but 
upon whole Diſtricts of the Earth; and where 


there are ſuch oppoling principles acting upon 


the minds and conduct of different CLAss ES 
of Nations, it is in vain that you expect them 
all to conform to the ſame law in their public 
| Intercourſe; equally perhaps in vain as if 
you expected the ſpirit of every Government, 


and of every code of municipal law, to be the 


ſame throughout thoſe States which, according 
to us, obey the ſame law of Nations. When 
therefore we make uſe of the common ex- 
preſſions, the Law of Nations,” or © the 
&« whole World,” they are ſeldom tc be taken 
in the extenſive ſenſe which is implied by 
thoſe terms; but always with ſuch modifica- 
| > . tions 


* 


ö 


158 THAT THE LAW OF NATIONS, &&. 
tions as the ſubje& we may happen to be 
upon, will point out to us. Thus, in relating 
the tranſactions of Indian or African Empires, 
ſuch expreſſions would merely mean the law 
of Indian or African Nations; and the Indian, 
or African World; and fo alſo, in our own 
daily tranſactions in Europe, we mean by 
. them nothing more, than the law of the 
European Nations, or the European World. 


| ' , ; W- 
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„ 


29 


>. 


HOW. DIFFERENT CLASSES OF NATIONS MAY BE. | 


DISTINGUISHED. 


Iam here aware of a very natural queſtion - 


which has the faireſt right to be anſwered 
before we advance farther. | 


If theſe principles are true, and the world 1 5 


really ſo divided, as it is ſaid to be; the diviſion 
no doubt ought to be marked and clear; 


deciding upon the law, it ſhould be known. 
' obey, in order to prevent an unjuſt inter- 
ference. We may therefore, it ſhould ſeem, 
be fairly called upon to ſhew the exact diſ- 
tinguiſhing line, by which Nations may be 
ſaid to belong to this, or to that Claſs. _ 


It muſt be confeſſed that the anſwer "000 


there is no common Sovereign Legiſlator ; no 


and as every Nation aſſumes the right of 


| beforehand, what Copes particular States 


this, is not without its difficulty; for as 


general appellant Juriſdiction; it is ſcarcely 
r 


x60 HOW DIFFERENT CLASSES OF 
poſſible to point out with exactneſs, (or in- 
| deed any thing approaching to it, ) what are 
the particular States that are held bound to 
obey any particular Code. From what has 
gone before however, much may be collected, 
which, though it may not amount to abſo- 
lute certainty, will at leaſt prove to us a 
pretty ſure guide in the enquiry. | 


For example; whenever we obſerve many 
different Communities, in the habit of mak- 
ing Treaties and Alliances together ; of hold- 
ing Congreſſes, and entertaining ordinary or 
refident Embaſſies at one anothers Courts; of 
appealing to each others Mediation; (a) of 
deciding their differences by one known ſettled 
rule; (let it be good or bad; 3) or of carrying 
on War in the ſame mode, (be it eruel or 
lenient;) above all, when we ſee them 
governed by the fame cuſtoms, ariſing from 
climate or geographical fituation, and bound 
together by one common Religion; then, may 
we 1 8 that they agree, trau or 
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theſe 2015 of the law in Europe, vide infr. chs. x. xiii. | 


4 


— — oy» Ne ES ah 


. 3 —̃— 
KK ͤ ³·˙· .. ²˙ ... ot 


— woo content moe rye ys — 
* - 2 5 2 wy . as = 
a =—_ * ———— 7 — 8 82 
—— 
" — — ered gs 
* 


expreſsly, 


—— — — — IP EA 


> en at en. — — RR nor — 


J 
f 
N 


— 


o 
= 
any — cm 


I 
[ 
# 
| 
* 
. 
it 
i - 
3 
1 5 
4: 
l 
/ 
l 
! 
} 
þ 
in 
l 
\ 
a | 
i 
'H 
'n 
= 
1 
1 
[1 
in 
, 
FS - 
i 
1 
1 
17 
1 
we 
it 
1 
'T 
7 
{ i 
41 
+9599 
f 
1 
# 
17 
1 
[ ' 
N 
4: 
f 
l In 
TW 
3 
# 
- 2 
1 
1 
4 
* 
. 
* 
'F 
/ 
4 
: : 
= * 
1 
' 
Kt 
by 
| 
y 
af 
1 
i 
i 
ft 
71 
1 
* 
Fr 
+® 
I: 
+ 
1 
* 


NATIONS MAY BE DISTINGUISHED. Wor: 


expreſsly, to W che lame law 0 Na- 
tions. : 


/ 


One thing 18 donkey - 125 mat! is, 91 
we obſerve them FIR for the rule of 
their duty in the ſame Codes of Furiſprudence, 
and agreeing to pay reſpect to the opinions 
of the ſame Writers; in which caſe, it is 2 
equal to abſolute demonſtration, that they all 

_—_ under the government of the fame = 


. 


(3) Shen a we ſee a Nation, or its Miniſter, re- 
fuſe to acknowledge authorities generally received by other 
States; it is a clear ſign, that it means no longer to obey 
the old Law of Nations: in other words that it means to 
withdraw itſelf from its Set or Claſs. We muſt all recol- 
| left the correſpondence between the American Govern- 
ment and the French Envoy, Genet. Being told that his 


proceedings were contrary to the ſpirit of the doctrines of 


Erotius and Vattel, he replied, that he knew nothing 
about Grotius or Vattel, but that his conduct was con- 
formable to the doctrines of the French Conſtitution. This 
Was either ignorance, or deſign; if the one, it can form 
no caſe; but if the other, it was almoſt a direct notice, 
that the French meant to retire from the obedience they 
had paid to the Code of the European Law. -In the latter 
caſe, therefore, Genet was not a Fool, as he has 8 5 
called, but merely conſiſtent. 


Pbr. E „„ 


N 
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With us in Europe, and the Nate and 
Colonies that ſpring from us, this has long 
been the practice. Things for the moſt part 
are ſettled and underſtood : the ſame Laws of 
| War and Peace, of Treaties, and Alliances, are 
obeyed ; the ſame Maxims are enforced ; the 
ſame Authorities are cited; the ſame Religion 
unites us. It is not ſo with other Nations; and 
the propoſition is thus demonſtrated, that when 
we ſpeak of the Law of Nations, we mean 

only the Nations of our own SET, that is, of 
EvRoPe, 1 


Bp though a bee amber of States 
may be avowedly within the pale of the ſame 
Law); it certainly can hardly fail to happen 
that there may be others barely upon the verge 
of it; and the complexion of their character, 
is therefore dark and doubtful. Theſe, may 
partake of tio laws at the ſame. time; or they 
may abſolutely be under the een of one, 
with the reſt of the N ations of therr own Claſs; 
while they partially adopt the other, as far 
as it regards their partial intercourſe with the 
Nations of another Claſs. (c) Such States as 

(c) Per imitationem mutuam populorum fine ſpeciali 
conſenſu uno tempore facto. wg uarez. e I, cap. 


20. I. J. De leg. ac Deo, &. 
theſe, 
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| theſe, are for the moſt part bordering upon 
one another; or if at a diſtance; connected 
in ſome meaſure by Trade and Navigation; 
and ſuch States may be deemed to be in a 
kind of e between the two Sy 

mY this ue me Turk urin 
ſeems to have been for ſome time; governed 
no doubt in its intercourſe with the Nations 


of the Eaſt and South, by the ferocious 


maxims of thoſe countries; but turning, with 
a manner ſomewhat ſoftened, to a connection 


with the States of the Weſtern bm aps (4) 


In this ſituation alſo formel ly, the Ruſſian 
and Poliſh Nations continued, before they 
came to adopt our manners and maxims in 
all their extent; and as it was comparatively, 
late before this happened, they have ſome- 
times been called the mere Primi Barbarorum. 


The Ruſſians took their place in the Euro- 
pean Republic through the medium of the 
(4) See a good hiſtorical ſketch of the connection be- 
tween the Porte and the European States * Treaty, in 

Mably Droit. Public. ch. 5. | 
„ Greek | 
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Greek Empire, having embraced Chriſtianity | 
in 989, when their prince Walodomir 
eſpouſed Anne the Siſter of the N 
Baſilius Porphyrogenitus. (e) And 

not impoſſible that their backward 3 5 
of civilization and fraternity with the 
| European States, might be owing to this, 
among other cauſes; the Greek Empire, 
though much connected from ſituation, being 
different in manner, character, and race, from 
the German Nations, 82 Fc 


The 8 were even, behind 8 in 
rank; and heir entry to the Claſs which 
obey the European Law, was probably 
marked by their converſion to the Chriſtian 


Religion. 


3io late as the thirteenth century, they are 
deſcribed to have been buriee in the moſt 


(e) Gibbon: Dea. & Fall, ch. 55: Puffend. red a 
Phi. Un. I. 5. ck 2, | 


*( F) It was the opinion 4 W that Religion 
degenerated in Ruſſia under the Greek Emperors, to the 
low ſtate in which it continued, till Peter the Great 
renovated the whole nation in Religious, as well as other. 
- . n et Decad. Rom. ch. 6] = 


pro- 
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profound depth of ignorance and idolatry. 

They at firſt lived promiſcuouſly according to 
tradition, in woods, having neither manners, 
nor order, till an old man, named Waryps- 
wor taught them by the example of the 
Bees the neceſſity for a King. __ He himſelf 
| was the firſt Sovereign, and in extreme old 
age, offered himſelf a voluntary ſacrifice to the | 

_ _ Gods of the Country. The Knights Templars 
made holy war upon them, and even in-the * 
thirteenth century, ſuch was their ſavageneſs, | 
that they ſacrificed thoſe that _ Into 9 81 5 5 
hands, to en Idols, | — 


5 By that chi however the ſeeds of Chriſ- 
tianity were ſown among them; and between 
the zeal of Miſſionaries, and the ſwords: of 
the Knights, they quitted their ignorance and 
entered into che rank of wy nations 2 


App ( 8) 1 


11585 or n it 18, that a People in this 
tuation 1 be ſaid wich ee to quit | 


(2) puffend. 100d Phiſt un. I. 5. 4 1. 1 
2 W we. 


— 
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their on Ser, i in order to enter into ano- 
ther; and by what modes and gradations it 
does ſo, is very difficult to be determined, 
In general however we may obſerve, that 
the ſteps have been very gradual, and the 


manner 1528 bb race 


iis, the econ between Europe and 
the Mabometan States, ſeems univerſally to 
have commenced by Negotiation, and Alli- 
ance. In former times, their mutual re- 
lations were folely thoſe of Enemies. They 
exhauſted themſelves in war; they made 
peace, not to acquire friends ds one another, 


but merely to recruit their loſſes; and that 


which firſt recovered, was the firſt to recom. 
mence hoſtilities. (5) But the weight and 
| impreſſion of the character of CARL ES V. 


as they were the cauſe that the Syſtem of 


Europe was firſt reduced to ſomething like 
regular principles ; ſo they extended them- 


| ſelves beyond the bounds of European Poli- 
tics, and were the, means of introducing the _ 


Turkiſh power into the Chriſtian Confederacy. 


: 5) We ſhall conſider this ſubject more at large when 
we come to the influence of. Treaties upon the European = 
| Law N Nation. | 


2 It 
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It was the more effectually to balance his 
ſuperiority of conſequence, that Francis 1. 
was driven to encounter the religious hatred 
of many of his fellow Chriſtians, when he 

ſubmitted (though not the firſt as has ſome- 
times been ſuppoſed) to enter into alliance 
with the T/idels of Conſtantinople: Long 
after his time however, the PoR TE was fo 
ignorant of the affairs of Europe, that till 

they. became acquainted with the power and 
energy of ELIZABETH's character, they be- 

| lieved England to be a province of France; (i) 
and even then, accorded privileges to the 
Durch, on the ſuppoſition that the Belgic 
State was a dependency of England. (% For 
a century and an half afterwards, they were 
but little known except to their old enemies 
the Yenetians and Auſtrians, and were viſited 
by more diftant people, as the Chineſe or Per- 
lians are viſited, for the fake of commerce. 


© Tf may be ſuppoſed Wende that little 
thange was made in their maxims of State, 
or their law of Nations; and accordingly, the 


(7) Birch. Mem. of Eli. 1 x. 36. 
(4) Mably, Droit pub. ch. 5. 1 
. 1 


4 
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moſt flagrant. breaches of the. Law, will 
generally'be found to have. happened i in our 
e with them. | 


The . however of Mo power of 
Ruffia in the preſent century, and the conſe- | 

quent neceſſity of ſupporting the Ottoman 
Intereſt, will probably be the means of their 
aſſimilating more cloſely with ourſelves, than 
ever; as far at leaſt as their wag * u- 
dices will permit. 


By Treaty allo, the 1 States 18 at 

length been induced to aſſime a character a 
little, and but a little, more conformable to 
European maxims. Stipulations are inſerted 
in various articles of Treaties that have been 
made with them, that public Miniſters ſhall 
enjoy the bete ion of the Laws of Nations; 
and what thoſe Laws are, we are forced 
| actually t to N to them. 


We have been the more particular and 
elaborate, poſſibly ſo as to have become pro- 


lix, upon this important part of the ſubject; 
18 | becauſe 
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becauſe though the arguments for our Syſ- 
tem are ſufficiently obvious to any one who 
attends ſeriouſly to them; yet they have not 
only never till now been collected into one 
broad point of view, but are actually not 
often to be collected, except by implica- 
tion. UN THE, | 


No one has yet laid it down in a clear, 
ample and preciſe manner that the Laws 
which are the objects of our enquiry are not 
the Laws of the World; of courſe no one 
has yet examined, how 8 they obtain with 
| particular Nations; or how far attention 
ought to be paid to the circumſtance of their 
| . another Code. | 3 


Hd here we ſhall take our leave of the 

general ſubject, having demonſtrated, as far 
as we are able, the neceſſity 1 in all ſpecula- 
tions concerning the Law of NAT1ons, for 
_ confining what we ſay to ſome one par- 
' ticular CL Ass of them, as they are united 


= together under ſimilar principles of Aion, = 


and ſimilar caſts of OR: 


Ie 
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The chronological account of the law; as 
we ourſelves have obeyed it in EURO E; the 
ſtrange ideas that were formerly entertained 
of it, generated by various local and impor- 
tant circumſtances ; the gradual changes, (and 

the cauſes of them) which took place in thoſe 
ideas; together with the laſt improvements 
that were given to them, ſo as to elevate the 
Law into the rank of the ſciences, will be ex- 


plained at los in the following ed ry 


* 


CHAP. 
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CHA P. VI. 


THE HISTORY or THE LAW or NATIONS IN EUROPE « 


AS OBSERVED BY THE. GREEKS AND ROMANS. 


3 SHALL not detain the reader by enquir- 
ing what Savages were the firſt who peopled 
the foreſts of EUROPE, or examining, the 
| ſtate of the intercourſe of wandering Bar- 
barians, who had no political importance, 
and little political communication. In the 
earlieſt hiſtory of this remarkable quarter of 
the Globe, two celebrated and intereſting 
| CLassEs of people preſs forward upon our 
obſervation, ſo far ſuperiour to all others, 
that they divert us from the reſt, and entirely 
abſorb our attention. Theſe are the famous 
nations of GREECE and ITALY, the laws of 
whoſe intercourſe once known, we have lit- 
tle' occaſion, as far as it concerns our ſubject, 
to enquire into thoſe of cotemporary States. 
They led and domineered in the politics of 
the world; the mightieſt Nations bowed down 
before them, and. took their ideas and their 
tone, from their will or example. They were 
| ""_ 
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equally eldhrated 5 in arts, and in arms; they 


penetrated the depths of Science; they ana- 
lyſed the whole mind of Man ; and all that 
the unalſiſled genius of Humanity could attain 


to, they made their own in a manner as 


rapid, as it was almoſt miraculous. 


One | thing however was wanting to the 
perfection which, had they poſſeſſed it, they 
would probably have acquired : and that was, 


the knowledge of the doctrines of a Religion, 
' which whatever may be its points of con- 
troverſy, has had the uniform effect, where- 


ever it has taken root, of producing a more 
equitable notion of things, 1 0 a milder 


8150 of manners. 


e | from the want of this great 
advantage, we may obſerve that the People 


in queſtion, while they were in the firſt ſcale 
. of eminence in almoſt all other reſpects, fall 


far ſhort of their poſterity in their ideas of 
the Law we treat of. The want of a prin- 
ciple ſufficiently binding in their ſchemes of 


Morality, had a palpable effect upon their 


characters in private life; and, as might 


be expected, it transferred itſelf into the 


ſpirit 
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| ſpirit of their Law of Nations. However there- 
fore we may be accuſtomed to hear of their 
| politeneſs, their arts, their refinements in 
elegance, or their knowledge of Laws; we 
find upon enquiry, that their politeneſs, white 
it ſharpened their underſtandings, had no 
effect upon their hearts; that their refine- 
ments were for the nol part ſenſual ; and 
when we come to contemplate the FT 
| ſcope of their Laws of War and Peace, they 
will be found too often to reſemble the Bar- 
barians they e 


One of the moſt firiking Laws of the 
Romans, is that by which, inſtead of con- 
ſidering every man as a fellow creature be- 
tween whom and themſelves there was an 
implied alliance; he was deemed a Being to 
whom they were abſolutely indifferent, and 
with whom there was hardly more connec- 
tion than with the brutes of the earth: Inſo- 
much that though, (to uſe the words of the 
Law) when there was no treaty of friendſhip 
with any particular Nation, it was not on 
that account conſidered as an Enemy ; yet 
if any thing mutually fell into the hands of - 
each other, it became lawful prize; ſo that 
5 even 
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even if a Citizen of either State came within 
the territory of the other, he might lawfully 
be reduced to Slavery, (a) and it was there- 


fore one of thoſe caſes in which the right * 
Foſtliminium had . (3) . 


The whble VR of their charakter; and of 
their very language, was of a ſtmilar caſt, and 
the word which ſignified Stranger, was the 
ſame, both among the Greeks and Romans, 
wich that 888 in its en nden an 


(a) Si cum gente aliqua, neque amicitiam, neque hoſpi- 
cium, neque fœdus amicitiæ cauſa factum habemus; hi 
hoſtes quidem non ſunt; quod autem ex noſtro ad eos per- 
venit, illorum fit: Et liber homo noſter ab eis captus, ſervus 
Ft, et eorum. Idemque eſt ſi ab illis ad nos aliquid perve- 
niat. Hoc e igitur caſu, Poſtliminium datum eft. 

| Dig. L. 49. Tit, x5, L. 3. 
(4) The right of Poſtini is that by which any | 
Citizen of one State, taken in War by another, and releaſed 
from captivity, re-enters the Thre/hold of his Country and 
ſucceeds to the enjoyment of every thing which he would 
| have enjoyed, had he never been abſent. The genius of 
this Roman Law therefore conſiders all Mankind, whom _ 
they had not made their Friends by Treaty, as a kind of _ 
Enemies; who, though they do not openly attack them, are 
perpetually mY in wait far them at home. 5 


Enemy. 
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Enemy. (c) Among the former people, every 


one who did not ſpeak their language was 


ſtigmatized with the name of barbarian ;— 
fazEapoo, meaning literally, one who pro- 
nounces a language with an improper accent. 


This however would not be ſo remarkable, 


was it not for the curious rights which they 
aſſumed to themſelves over theſe « gas, 
who were fo unfortunate or ſo inferior, as to 
inhabit other Countries than their own.” One | 
of the greateſt ' of their Philoſophers, who 
carried the reach of human intelle& as high 
as it well could go, afferted that Strangers 
were Slaves by nature; might be conſidered 
as beaſts of chace, and fairly hunted down; 
and another in conformity with this, gives it 
as the opinion of his Anceſtors, that of all 
Wars, thoſe are inp W and Juſt, which 


(e) Hoſtis apud Antiquos, Peregrinus 8 ; 
| Pomp. F eſtus, 5 
80 alſo Cicero Heſtis enim apud majores noſtros is 
dicebatur, quem nunc Peregrinum dicimus. Indicant duo- 
decim Tabulæ, Aut Status dies cum hoſte. "Oy Ad: 8 
> yerſus Hy how of arne auctoritas. 
2” | EY YI i; I, Chop. 12. | 


412 7% 
7 7 


See Grotius' Remarks. D. | 
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are made by Men againſt wild. beaſts; nd | 
next to them, thoſe which are made by the 
Greeks againſt Strangers; who,” ſays he, 
Lare naturally our Enemies, and for whom 
« we are r . ſnares.” (d) 


Theſe opinions may ſerve to SR 1. | 
veral of their tranſactions which have been 
deſervedly conſidered as diſgraceful to them ; 
and among the reſt, the ſhameful treatment 
of the Ambaſſadors of | Darius, by the two - 
moſt renowned of their Republics, which has 
been thought by ſome to have been the mere 
effect of the turbulent ſpirit of the Athenian 
Democracy and a direct violation of the Law 
of Nations: (e) Poſſibly however, it was not 
ſo much an infraction of Law, as a compli- 
ance with the prejudices above mentioned, 
which taught them another ſort of ſyſtem to 
be obſerved towards Strangers. (7) = 

15 5 3 855 In 


(4) Ariſtot. Polit. L. 1. C. 8. & Iſocrat. Orat. Panathen. 

J. B. & P. 2. 25 wo 3 : 
(e) Rollin. Hiſt. Anc. ER. 
1 ) It is remarkable that Xunxes. Barbarian as he was, | 


ſhewed he underſtood the Laws of humanity better than the 
- Spartans themſelves. That people conceiv ing themſelves 


under the „ of Talthybius for their treatment of a 
R Character 
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In the earlier ages of their hiſtory, the pro- 
feſſion of Piracy was ſo far from being held 
diſhonourable, that it was publickly avowed; 
and ſo late as the time of TARQUIN at Rome; 
above four hundred years after the age of 
_ Lycurgus, and cotemporary with Solon and 
Piſiſtratus, (when the Athenians are ſaid to 
have had both Tragedy and Comedy among 
them, and Greece might therefore be thought 
to have aſſumed a more civilized form ;), the 
Phoceans, on account of the ſterility of their 
ſoil were forced to exerciſe Piracy, a pro- 
feſſion which according to the hiſtorian was 
1 thoſe times beld honourable. (s) 


Due whatever 1 nds be their opinions re- 
ſpotting the rights of Strangers, their cuſtoms 
with reſpect to one another were . leſs 


Changer ſo ſacred as that of an Ambaſſador; delivered up 
two of their Citizens as an expiatory Sacrifice to the Suc- 
ceſſor of the Perſian Monarch; who, out of magnanimity, 
fays Herodus, declined following the bad — of the 
e Herod. L. 7. C. 1360. 


(C) Plerumque etiam latrocinio maris, quod illis tem- 
poribus, (Tarquinii Regis) glorie habebatur, vitam tole- 
rabant.— nnn TORO 


vor. I. 7 | | | ferocious | 


ferocious, The cruelty of their Laws of War 
is well known; and inſtances of it might be 
multiplied upon one another, which would ö 
fill the more humane European of modern 
times with horror. The Slaughter of Pri- 
ſoners in cold blood; the execution of Gene- 
rals after unfortunate warfare ; (a humbled 

State which commands the lenity and com- 
paſſion of Chriſtian Enemies;) the hardſhips 
of perpetual Slavery; the abſolute annihila- 
tion of Cities; the wanton puniſhment of 
Hoſtages ; the bloody perſonal revenge often 
taken upon Enemies, only for having per- 
formed their duty well ;—theſe are the points 


moſt eminent in the hiſtory of their 3 


intercourſe together. 


i Exatiiples of this, have already often been 
ſelected by others; nor is it - neceſſary for 
thoſe acquainted with the Grecian ſtory to 
_ enumerate them. It will not however be im- 
proper to bring to their recollection, the 
ſtrange inconſiſtency of character in the 
Athenians, who were reckoned the moſt po- 
liſhed people of Greece, which marked them. 
in the courſe of their wars. When about to 
attack Scione, Melos, and Mytelene, they paſt a 

. 73. Pole 
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tate. to deſtroy all the inhabitants of the 
former place who were aboye the age of Pu- 


berty; in the two latter, all, without ex- 


ception. 


During the courſe of the Peloponneſian 
war, the Spartans and Corinthians having ſent 


an Embaſſy through Thrace into Perſia; the 


ſon of the Thracian King was prevailed upon 
to ſeize the Ambaſſadors and deliver them 


to the Athenians. Theſe unfortunate men, | 


cloathed with a character univerſally and uni- 
formly held ſacred, by the moſt ignorant Na- 
tions, were put to death without trial, by a 


Decree of a People eſteemed the moſt en- 


et of cheir time. (5) 


It i is wonderful to obſerve ſuch a people | in 


the ſame war, calmly voting in full afſembly 
thoſe acts of inhumanity which ſo much diſ- 
grace them. Had they been committed in 


hot blood, or with arms in their hands, much 
might be ſaid for them; but! in general, when 


a place which had food: a ſiege, was un- 
Lead enough to be . to 1 ; 


(+) Thucyd L. 2. e. "i 


Mn oo: 


! 
| 


| 
| 
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| 
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the ferocious populace were formally ſum- 
moned, in Athens itſelf, to diſpoſe of their 
Captives; and the unhappy men commonly 
became victims to che avowed maxims of 


their Law. 


In this manner it was that the Eginetans, 


brought in captivity from Thyræa in Laconia 


to Athens, were all of them executed in cool 
blood. Nor, as might be expected, did they 
here, or in a variety of other inſtances, do 
any thing not warranted by the example of 
their enemies. The Spartans at the ſurrender 
of Platæa, purſued the ſame bloody maxims, 


and revenged themſelves after the battle of 


Egos Potamos, by executions equally as bar- 


barous and unjuſtifiable, as thoſe ordered by 
their inhuman rivals. Through the whole 


progreſs of the war indeed, the ſame ſpirit is 


to be diſcovered; and wherever the Merchant 


Ships of Enemies or even neutral Powers 
were met with, the uſual : mode was to put 
the crews to death. 


Slavery was univerſally e among 
them, and a more diſguſting picture than that 


which it Preſents to us, is s ſcarcely to be 


met with. 5 a 
Eph | | . The 


THE GREEKS AND ROMANS. rr 


The circumſtances indeed which attended 
| the Lacedzmonian Slavery, are ſhocking beyond 
conception; nor of all the examples of eruelty 
and wickedneſs, which ſtain and diſgrace the 
annals of mankind, can any thing be found 
more horrid, or more revolting to nature than 
the Kuna, or ſecret Law of the Spartans. By 
this, when the Helotœ or Slaves, became 
ſo numerous as to give umbrage to their 
Maſters, it was allowable. to thin them by 
death, and that in a manner the moſt mi- 
ſerable, on account of the apprehenſion of it 
in which they muſt always have lived. Some 
of the ableſt of the young Men were diſ- 
patched privately into the country, armed 
with daggers and taking with them a little 
neceſſary proviſion, Theſe, in the day time, 
hid themſelves in the Thickets and Clefts, and 
in the night iſſued out into the highways, and 
murdered all the Helots they could light 
upon. Sometimes however they ſet upon 
them in the day, while at work in the fields, 
and thus in the very act of procuring pro- 
viſion for their Maſters. (i) 
= (i) Potter's Antiq. 1, 619. 


So 2M 3 | Such 
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Such barbarous actions however, though | 
they may give a ſhock to our compaſſion, do 
not moye our wonder or indignation, fo much 
4s thoſe deliberate viclations of reaſonable and 
natural juſtice, which we might have ex- 
pected any where but in that country which, 
from the number and eminence of its philo- 
fophers, ought to have been nicely accurate 
in it's maxims concerning right. “ It ap- 
pears,” ſays a modern author, who, has ably 
delineated their ons and hiſtory, © to have 
been, very generally eld among the Greeks 
of that age, that Men were bound by nd 
duties to each other wbitbout fore expreſs Com- 


| Pacl. e property of Foreigners might be 
. any where ſeized; and themſelves condemned 


to ſlavery, or even put to death without any 


breach of human Law ; nd ſo far from any 
breach of divine Law; that prayers were ad- 


dreſſed to the Gods for favour and aſſiſtance 

in the commiſſion of ſuch hh cpu: role 

Thoſe connected it theit by ſoit et com- 
pact they deſcribed by a term peculiar to 
themſelves, EnsPoNDI ; meaning originally, 

perſons with whom they had poured wine to 

the Gods, as a 49895 ol. their Compact. Thoſe 
who 
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who had forfeited: their claim to the benefit 
of this ſort of alliance, were called EcseonDr, 5 
that is, Out of Compact, or Out- laws. Upon 
the ſurrender of Platœa to the Spartans, the 


Commiſſioners of the latter determined that 
their priſoners were ECSPONDI ; they were 


aſked one by one, whether in the preſent war 


they had done ſervice to the Lacedzmonians ; 


and anſwering in the negative, they were ſe- 


verally led aſide and put to death to the num- 
ber of two hundred Platceans and  menty-bve 
| Athenians. (#) 
3 15 ; 
We may here obſerve a remarkable ſimi- 


larity between this mode of proceeding and 


1 that of the Commiſſioners of the French Con- 


vention, towards thoſe of their own Nation 
taken in war, whom they condemn. (and in 


this they are not inconſiſtent) as guilty of . 
Treaſon. In ſuch tranſactions therefore, the 


Greek Law of Nations conſidered the Subjects 
of one State in open hoſtility with another, in 
the ſame point of view, as modern Nations 


n Wale a e W of, I ; 


0 Mibrre Kit of oss C, I * 8. 7. 


=, + 4 which, 


—— 
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which, as there was no allegiance due, was 
the ſummit of Injuſtice. 


80 much 91 for the Greek Law of Na- 


tions; we will now turn to the Romans, who, 


it muſt be confeſſed, preſent to us a picture 


ſomewhat more regular. 


Many-of their Taftitutions, as well as many 


facts of their Hiſtory, prove to us that they 


went far beyond their rivals, in this Science. 
Nor can it be faid that they improved upon 
the Grecian Law, ſo much as that they had an 
original one of their own, ſuperior to dhe 


other in regularity and equity. 


eee ad fbürteench 
year of their State, when Ancus MARTIus 
is ſaid to have begun his reign; a Ceremony 
was inſtituted among them which would do 
Honour to the wiſeſt and moſt poliſhed of the 
modern Nations ; I mean their famous mode 
of declaring War, That Prince is deſcribed 


dy Livy as of a genius between that of Ro- 
mulus, and Numa; and as the latter ſoftened 
the rugged minds of his new People by the 


Ceremonies of Religion; So Martius wiſhed 


to ee their Valour * Juſtice, by the 
inſti · 
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inſtitution of Ceremonies in War. Whenever 
therefore the State had cauſe of complaint 
againſt another, a Herald, called the PaTER 
PATRATUs, or Chief of the College of 
Heralds, was firſt ſent to the frontiers of the 
offending Nation to demand redreſs ; and if 
within thirty-three 4 juſtice was et | 
then, and not till then, they were to be con- | 
ſidered as Enemies and purſued with fire and 
ſword. Notice of this even was, after all, to 
be given, by the return of the ſame Herald to 

the Frontiers and 8 85 a Javelin into the 
n Territory. 4) 


So much See in an infant and pre- 
Qarious Nation, promiſed many intereſting and 
magnanimous actions in the courſe of their 
| Hiſtory afterwards; and accordingly, without 
meaning to go into the compariſon. of their 
examples of patriotiſm with thoſe of Greece, 
we ſhall not be far wrong in ſaying that they = 
_ exhibit much greater inſtances of regular Law, 
in their intercourſe with foreign Nations. 
Theſe are for the moſt part ſo well known, 
| that it would be unneceſſary as well as te- 
dious to dwell on them; many of them how- 


(1) Tit. Liv. L. 1. C. 32. 
| * 


its LAW OF NATIONS OF 
ever ought on this occaſion to be ſet forth, 
as it proves them to have had very ſtrong and 


ſuperiour ideas, of the duties which Nations 


owe to one another. Some of them indeed 
will for ever form the baſis of many modern 
queſtions ; As the tranſaction of PosTHUMUs 
with the SAMN1TEs, the celebrated epoch of 
the Caupine Forks. The diſavowal of this 
General's conduct by the Senate; their offer 
to ſend him back; the refuſal of the Samnites, 
and the conſequent arguments on both ſides, 
(#7) furniſh the matter for the very intereſting 
and important part of modern Juriſprudence, 
called the Spoxs io, about which there are 
ſtill various opinions. an - | 


Their notiohs alſo of military Law in re- 
gard to foreigners, went in ſome reſpects as 
far as dur modern refinements. There are, 
ſays Cicero, certain duties to be complied 
with even towards thoſe who have ured 
you; and in puniſhing, atid avenging, there 
is 4 particular mode to be obſerved, which | 
gives riſe to the Laws of War. * 


(m) Vid. Cicer. de Offic. L. 1. C. bx. ©. 
(2) See Vattel. 2. 14. 200 
(s) Cicer, de Offic. ann, 
5 . _ Amongſt 
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| Amongft theſe Laws it ſeemed to be laid 
down, that no Roman could fight even for 
His Country without a Commiſſion; ; which in 
all reſpects is ſimilar to the modern notions, 
that thoſe who ſo fight _ be . 1 
Robbers 7) h 


I bmp Eds with this thdtefote, when 
the younger Cato was diſmiſſed by Poirpritus 
from his Province, with the reſt of the Officers 
of His Legion, and wiſhed to remain behind 
for the reſt of the Campaign; ; his Father wrote © 
to Ponpilius, deſiring him to adminiſter tlie 
| military Oath to his Son, de novo; as the 

Legion in which he had ſerved was no nen 
. Uh command, = ; 


The letter alte t his Son, lays it abwn 
that it was contrary to Law for one not 4 
Soldier to fight with an _— Go 


The ſpirit of the reſt of their Law af Wai, 
was generally of the ſame regular caſt; we 
ought e CAMILLUS, So a time when 


(e) Vattel. D. des G. L. 3. S. 226. 


ho 15 — enim jus elle 2 LAST non ſit, j pugnare cum 5 
1 


their 
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their Tate was comparatively "OY 
ward) to aſpire ſo much at victory, as to en- 
deavour to avoid the infamy of obtaining it 
by baſe means; (7) and one of their earlieſt 
maxims was, that they ſhould wage war with 
not more valour than juſtice. () 


It was a compliance with theſe principles 
that gave birth to many of their moſt virtu- 
- ous, if not their moſt brilliant actions: that 

Clelia was ſent back to Porſenna; that Regulus 
returned to Carthage; and thoſe who treated 
of an exchange of priſoners after the battle of 
Cannæ, to Hannibal; that Fabricius refuſed to 
aſſaſſinate Pyrrbus; and Camillus, to receive 
che children of the Fal ch, 


A ſenſe alſo of the neceſſity of enforcing 
ſuch doctrine upon others, produced from 
them many ſeverities toward foreign Nations; 
and the utter deſtruction of one of the nobleſt 
Cities of GREECE was profeſſedly the con- 
ſequence of her having infringed the a of 
Ambaſſadors. ST | 


\ 


{r) Plutarch. vit. Camill. 
(s) Juſtique ea, non minus quam forte didicimu ge- 


nere.—Liv. L. 5. C. 27. 
Theſe : 


— 
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| Theſe rights themſelves formed one of 
the moſt remarkable features of their Law, 
and are deſervedly celebrated as being better 
_ underſtood by them than by any of the 


antient Nations. Indeed the very exiſtence 


among them of a College of Heralds, to preſide 
over and expound rules, expreſsly drawn up 
for their conduct toward foreigners, beſpeaks 


them a People far advanced in the Law of 1 8 


| Nations conſidered as a ſcience. 


Wich al their e however, they 


gave. into the rugged notions which the want 


of a milder religion, and conſequently a more 


equitable ſyſtem of morality, made them ima- 


gine nothing more than juſt; and though 
they poſſeſſed magnanimity beyond moſt 


others, yet they were generally cruel, and in 
many TE ter 


Of this, the whole plan and Shane of their 


Ta1UMens are an example. To depreſs an 


enemy in his ſpirit and pride of mind, (the 
only conſolation he has left, when his ſtrength 
and his power are annihilated ;) To debaſe 


and mock his condition becauſe we fear it no 


longer - To exhibit him to a gazing, fero- 


cious, 


* | 
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cious, and ſometimes, deſpicable multitude ; 
an example of the uncertainty of fate, or per- 
haps (what is infinitely worſe for his own 
feelings) of miſconduct, and perſonal im- 
becility; is ſurely to add inſult to injury, and 
to ſharpen unneceſſarily the ſtings of miſ- 
fortune. Vet to do this, was the higheſt am- 
bition, and almoſt the higheſt reward of a 
Roman General. The captives of his arm 
were led a miſerable inſtance of fallen gran- 
deur, behind his Chariot Wheels ; and the 5 
higher their rank, their power, or their cha- 
racter, the greater the triumph of their 
inexorable Conqueror. Death itſelf by the 
Executioner in priſon, was. even ſometimes 
the cloſing ſcene of this inhuman ſpectacle ; a 
puniſhment which after ſuch humiliations, 
was rendered ſurely leſs than ever neceſſary, 
either as a matter of policy, or revenge. (2) 
The 


Toh The Kllowing animated paſſage from the Coach of 
Vibius Virius againſt che Romans, will ſufficiently prove 
- to us the ſavage inhumanity of their proceedings towards 
priſoners.  « Cruciatus contumeliaſquę quas ſperat hoſtis, 
dum liber, dum mei potens ſum, effugere morte, præter- 
« quam honeſta, etiam leni, poſſum. "Non videbo App. 
© CLavprum & Q. FULviuM victoria inſolenti fubnixes ; 3 
« neque vinctus per Urbem — triumphi ſpectaculum 
20 trahar, 
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The nitmaſt ravage and bloodieſt conduct in 
cpen and doubtful war, is perhaps more ſup- 
- portable than ſuch a — (a) 


Nor were they leſs ike from reproach, 
when ſharpneſs of mind, rather than ftrength 
of arm, was neceſſary for their intereſt; when, 
for example they came to negotiate, to make, 
and to interpret Treaties. They here exhibit 
inſtances of chicanery, any thing but con- 
ſiſtent with that magnanimity and force of 
ſoul, which were peculiar to them on other 
occaſions. Of this, nearly the whole of 
the third Punic War, particularly their la 


! 


8 trahar, ut deintl in carcere, aut ad Salam * 
« lacerato virgis tergo, cervicem ſecuri Romane Subjiciam. 


Liv. L.26. C. 13. 


i I u) See PLUTARCH's account of the Triumph of Paulus 
CEmilius. After the greateſt diſplay of acquired riches, 
there came, ſays he, the king's Children led captives, 
and with them a train of Nurſes, Maſters, and Governors, 
who all wept and ſtretched forth their hands to the Spec- 
tators, and taught the little infants to beg, and intreat their 
compaſſion. After theſe came Perſius himſelf, clad all in 
black. He looked like one altogether. aſtoniſhed and de- 

* of reaſon trough the greatneſs of his misfortunes. 

Plut. in Vit. P. mil. 

JT afterwards deſtroyed himſelf i in prifon, 


* * | | ' tran 
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tranſaction with Carthage; and the quibble of 
QuinrT. FaBlus LABEo, to deſtroy the Fleet 
of Antiochus, are memorable examples. (v) 


: The whole courſe of their hiſtory indeed, 


marks them a people determined to purſue 


their own great object, of dominion, by every 


mode, generous or ſubtile. They were as 


crooked in the cabinet, as they were ener- 
getic in the field; and the conduct of the 
Senate for ages together, has been celebrated 
as a maſterpiece in politics, in a ſenſe even 
Mac biavellian. 


I do not mean to ſay that the inſtances 


which may be ſele&ed from their hiſtory, of 


bad faith, and improper interference in the 


affairs of other Nations; of open violation of 
the rights of neutral powers; and of public 


plunder and robbery which every where cha- 


racterize them, () were not often blamed 


(v) Antiochus being defeated by that General, agreed to 
give up to him one half of his Fleet. The manner in which 


the Roman executed the Treaty, was by cutting every 


Galley in halves, and thus o Speiving him of the whole. 
Valer Max. L. 7. C. 3. 


(w) See the Comments of Monteſquieu upon theſe parts 


of their Hiſtory.— Grand and Decadence des Rom, 


„ 


FS 
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by their own writers, or may not be equalled 
dy the conduct of very modern and en- 
| lightened Nations. But in the latter caſe, 
whatever may be the effect of power in com- 
manding ſubmiſſion, it is always well known 
when the Law of Nations is broken; cotem- 
porary States are appealed to, and the cauſe is 
tried, in argument at leaſt, by known prin- 
ciples and ſettled rules. Of chis mode of pro- 
ceeding the Antients, either knew nothing, or 
did not make uſe of it; which warrants a fair 
inference, that what was thus done, was not 
| conſidered as an infraction of law. It is the 
more warrantable, becauſe of all the nations | 
of the world, none ever paid a more religious, 


or indeed ſuperſtitious deference, than. the 


Romans, to the force of promiſes and oaths ; 
a point of their character which ſtands fore- 
moſt in the numerous and able critical diſ- 
quiſitions, to which the actions of this won- 
derful people have ſo often given birtn. 


But whatever was their inhumanity, or the 
bad faith of their government towards foreign 
princes, in their progreſs to dominion ; their 
conduct towards the bulk of the people they 
conquered, was for the moſt part rennen. 

vor . 8 „„ =» 
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and Fn different rom ta 
amiced of the Grecians. To civilize by con! 
queſt; to melt down and incorporate the 
ſubdued Nations with their own, and derive. 
aſſiſtance from them, as from their fellow 
Citizens, in future attempts againſt others; was 
a great part of their policy. But to act thus, 
was directly contrary to that revengeful and 
bloody ſpirit Which Aiſtinguiſhed che Greeian 
Politics. And accordingly we ſind, that after 
having puniſhed, or got rid of the CHIETS of 
the Nations they ſubdued, the people for the 
moſt part were left in the enjoyment of their 
religion arid cuſtoms, much of their pro- 

| e oat 
ö rel. 0 | 


(x) I. am aware. of many inſtances of n winds | 


priſoners, which may ſeem to militate againſt this poſition; _ _ 


particularly that of the Fentonic women, who, upon the de- 
feat of their huſbands by Marius, ſent a deputation to that 
General, to ſtipulate for the ſecurity of their chaſtity and 
freedom, but were refuſed, and voluntarily inflicted death 
upon themſelves and children. Flor. L. 3. C. 3. — But 
it muſt be remembered that this related only to an Army 
which had juſt fought, not to a People conquered. Theſe 
-Tuefones had no Country ; they were in queſt of one; and 
there was therefore no reaſon of policy, why they ſhould not 
comply with the maxims of the time, which, with reſpect to 
the flavery of priſoners, were the ſame among the Romans 
us among the Greeks. | 

This 
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_ This principle af action, poſſibly took its 
riſe from the accidental conduct which they 
were obliged to purſue on the firſt foundation 
of their State. A handful of people W | 
together on the hazard; 3 without connection, 
Almeſt without territory, and abſolutely with: 
out wives; could not purſue thoſe. jnexorable 

maxims which regular and long eſtabli hed 
States fell into. At leaſt they could not ex- 
pect to be rapid in their augmentation, except 
by the very mode which the policy « of Romu- 
bus diftated ; and once begun, they might 
continue it from habit alone, if not cc 


£0 ringed 


_ * of its, ſuporicr Wat. 


This however has been Aiflerently, © ac- 
counted for by a writer . reſearch and learn- 
ing of the I time. | 


10 ee me various effe@ts 1 upon. hs 
Law of Nations which are produced by dif- 
ferent modes of life, Dr. Falconer refers this 
variation between the Greek and Roman 
; Law, to the manner of living in the two 
Countries. In the Savage and the Shepherd 
States, ſays he, much land is neceſſary for the 
maintenance of the people; and when one 


02 9 15 


7966 LA. OF NATIONS OF = 


People? 18 ' conquered by another, the del re of 
bncreafing their quantity of food by the ac- 
ceſſion of their territory, makes the Con- 
querors thin the Inhabitants by military exe- 
cution. On the other hand, where agricul- 
ture prevails, as much leſs land is neceſſary; 
there is no reaſon why the priſoners ſhould 
not enjoy their lives, when there is enough 
for their ſupport. It was not then extra- 

ordina ary, that the Romans whoſe agriculture 
could maintain additional numbers, ſhould re- 
ceive their priſoners into their Society; while 
the Greeks who in ſeveral reſpects were in a 
ſituatic n ſimilar to the people formerly de- 


ſcribed, { thoſe in a ſavage and ſhepherd State} 
fell Oy" into more > ferocious maxims. 


* 1 5 N 
* of & 


He goes on to prove this latter i by 
the number of Colonies which Greece ſo 
often ſent forth; a ſure mark that there | 
was not e for their maintenance at 
omar 0 8 | 
: $25 * 


Now L « OWN Jia e ee appears r no 
means 6:40 Rirong as to produce conviction. For 


00 Falconer on Climar, B. 6, C. 1 0 
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in the firſt place, Commerce as well as Agricul-. ? 
ture will produce food, if not in as great a 
degree in very rich ſoils, yet in a much greater 
one, in ſoils comparatively barren, and if the 
RoM ANS were Huſbandmen, they deſpiſed 
commerce. The GREEKs (particularly the 
ATHENIANS and CORINTHIANS)- not only 


did not deſpiſe agriculture, but roſe to great 


eminence in commerce. Many of their an- 
eeſtors came from PGNICIA and from 
EGYPT ; - and the commercial ſpirit of the 
one, and the agricultural ſpirit of the other, 
would in their new ſettlements find ample 
room for the exerciſe of both. For while the 
great length of their Coaſt, their numerous 
Harbours, and the multitude of Rivers, with 
which their whole Country was interſected, 
held out the greateſt incitements to Trade; 
the fertility of a number of their provinces, 
equally incited them wa ab ab 
vation. 8 | | 


| The face of the country has been accurately 
_ delineated by their own writers, and their ac- 
counts have been well collated by modern 
critics—and though Ax c A DIA, Doris, ro- 
LIA, and ATTI CA, are deſcribed as extremely 
O 3 4 moun 
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mountaincus; yet the latter is ſaid td have 
been fertile in Olives and Figs; and the vales 
of Tittss8Aty, BeoTIA, Lockis and Pnocis, 
and patticularly Ar 60} and Mrss NIA, were 
ae in eorn to a degtee of celebrity. 


| With a 00 ts We belenles fone out by 
the Gktcrang; the argument, does not per- 
| Haps apply fo muck to them as to the Romans 
themſelves, whoſe colonies were a well known 

political inſtrument for ſubjugating foreign 
. and extended far and wide. 5 


But the Keaſoti againſ this opinion which, 
it 1 Bous ſeem; ought naturally to have moſt 
weight, is drawn from the high ftate of per- 
fection to which the Greeks attained in all 
the refinements of Art and Scienee; and 

which even, while they were forced to erouch 
under the ſword of their rivals, rendered them 
ſtill ſuperiour not only to their conquerors, 
but t. to all the ee | Uo 

- Suck refinement however is totally SEES : 
ſiſtent with the ſavage, or ſhepherd ſtates ; for 
men do not commonly attain, even to a mo- 
derate degree of merit in the Arts, till leifure 
ä „„ 
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feffions and of labour, by the eaſe and cer- 


tainty by which eee ene a- 
quired. | 1 


We pretend not e to account, farther 


than we have done, for this marked differ- 
ence between the Greek and Roman Law 
of Nations ;—contenting ourſelves with ob- 
ſerving the fact, as a ftrong corroborative 
proof of our point, that the Law in 
queſtion, is only that which obtains among 


a particular CIaſ or number of States. The 
Towns of Italy and of Greece lie nearly i in 


the ſame latitudes: between Brunduſium and 
the Acro Ceraunian Promontory, there is not 


more than one degree of longitude; and be- 
tween Rome and the Ionian Nations, (nearly 


the extreme points of the two Claſſes of 
People) not quite ſixteen degrees; the ages 


of their Republics were almoſt the ſame; the 


time at leaſt when the Roman hits wk 


moſt inculcated, and the improved ſtate of | 


| Greece, were abſolutely W (2) and 


65 There were not forty years between Alcibiades 
and Camillus. | 


Wo” e 


% 
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in hel religion any eſſential variation is not 
eaſily diſcovered; yet ſo marked, and ſo deep 4 
is the line of difference, which we find in 

their Laws of Nations. | 


> Such ow Was the. character of the Law 
among theſe two remarkable SE rs of PEoPLE, 
till the one was incorporated: with the other 
by conqueſt, and both together yielded at laſt 
to a deſtiny, which for a long time covered 
the whole European World with miſery, and 
e i 


* 
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pts 2 CHAP. vn. 


run PRINCIPLE. oF THE SCANDINAVIAN Law or 
1 NATIONS, 7 L 


- 


In that ok 3 — the popu- 
lous North poured forth her multitudes to 
overwhelm the far famed Miſtreſs of the 

World ; when every thing that was elegant, 
and every thing that was wiſe, gave way to 
ttuthe rugged ignorance and deſtructive fury of 

our Scythian Anceſtors; the Laws of all 
kinds as well as the diſcipline of the Romans, 
were loſt amid the general uproar. The 
Scandinavian ſwarms, conſumed, or ſwept 
off, every thing that came in contact with 
them; the old Nations melted away; no 
veſtige of former civilization was left, and 
the little humanity or order that had been 
cultivated, fled from before a people who 


deſpiſed, or never had been acquainted with - -' 


them. A new Set of Nations therefore got 
poſſeſſion of the World; and a change in 
notions and manners; a different language, 
and a different Religion, were introduced. 


— 


ww F 


A 


m2 THE PRINCIPLE OF THE 
Theſe new Maſters of EvRope were of the 
moſt rugged caſt; they delighted wholly in 
blood; war was their paſtime, and ſlaughter 
their feaſt; and theſe manners, generated 
perhaps at firſt by the clirhate, were con- 

firmed by: their Religion. (a) | 
The] ptefant Nations of Subye are ths " 
Tring 155 two claffes of people ; the CEr- 
Tie and the SARMATIAN; in their race 
very different, a ar nd in their religious notions 
by ho means the ſame. The firſt gave origin 
to the Gauls and Britons; the laſt to the 
Scandinavians or Goths. The former of 
theſe, as is well known, were taught cer- 
kain myſteries by the DRuips which are now 
impenetrable from the loſs of the documents 
| that contained them; 5 (6) the latter were ab- | 


ita). See a/ Gill accent ef their Chatadter and Toflitw- 
tions in Cæſar and Tacitus; Pelloutier. Hiſt. des Celtes: 
Mallet's North. Antiquities. Temple on Heroic. Virtue. 
Bartolin. de caus. contempt. Mort. Gibbon's Account of 
_ the Scythians; Decl. and Fall. ch. 26. And hs perry 

Nutes of Robettſon. Introduc;' to ch. 5. | 


(3) The Britiſh Druids taught their et in verſes 


which their followers were ſometimes twenty years in learn» 
ing. Cafar De Bell. Gall. C. 13. Theſe are r 


"Y 


ſolute 
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folute Polytheiſts, which may be gathered 


from various monuments that remain. (c) In 
thoſe points however which could at all influ- 


efice their public characters, or the ſyſtem on 
which they proceeded towards other nations, 
there was a terrible ſimilarit 
Both of them believed in the immortality 
of the ſoul, taught to the one by the Druids z 


to the other by ZamoLx1s ; and both endes 
voured to deferve Elyſium in a manner 
equ zally horrid to themſelves and dangerous 


to their neighbours z fince they concurred in 
_ Imagitiing that violent death was the OM 
3 to Paradiſe. ELLA 


| 11 18 cet as this . to 
hat a height they carried their contempt of 


life; inſomuch that death, and that, in its 


moſt violent form, ſeemed to be an objedt 


of their courtſhip, and he who died of old 


age was covered with infamy. To die with 
his arms in his hands, was the vow of every 


() They are very ti ary were Re together 


into two collections called the Edda, by SzmunD 810 


FUSSON, born in 1057, and S$NoRRe, Judge of Iceland, 
in 1215. een 2. an 22. Pref.) 


free 


ity between them. 
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free man, and the pleaſing idea n had of 
this kind of death, led them naturally to 
dread the thought of periſhing by diſeaſe or 


old age. Hence in their legends and poems, 


the warriours as they fell in the field, are 
reported to die ſinging or laughing; (d) and 
hence when by accident, (which more poliſhed 
men would call lucky, but which they 


deemed a misfortune,) any of them advanced 


in ſafety to years, in ſpite of the perils of 


war, the cuſtom was to deſtroy themſelves, 


either by their own hands, or by being car- 
ried into a field of battle, or by having re- 


courſe to the kindneſs of their friends to per- 


form this acceptable ſervice for them. (e) 
Sometimes 


" (4) King Aung, who died ſinging the pleaſure * 


death in a field of battle, cries out at the end of a Stanza, | 
: 6 The hours of my life are paſſed away, I ſhall die laugh- 


„ ing. The concluſion of the Eulogy of a king of Nor- 
way is, « Hereafter it ſhall be recorded in hiſtory that king 
« HALFER died laughing; and in praiſe of a man who 
died, in ſingle combat, as recorded by Saxo Grammaticus, 
it is faid that he fell, laughed, and died.—North. Antiq. I. 
ole 4455 

(e) Northern Antiquities, 1 . % be 

There are in the ſame book, ſeveral curious ans of 


is ND of the pains of death. A young warriour of 


Jomſbour 87 
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Sometimes they threw themſelves down. 
precipices into the Sea; and in Sir William 
Temple's time, there was ſtill in Sweden 2 
place called Opin's Hart, the name of 
which was preſerved as a memorial of this 
ferocious cuſtom. It was a great bay in the 
Sea, encompaſſed with ſteep and rugged rocks; 

and they hoped by the boldneſs of ſuch a 
violent death, to renew their pretence to an 
admiſſion into the hall of their founder and 

ſupreme God, which they had loſt by failing 
to die in Gn; and with their arms, ( #) 


i 


5 3 in © mai OY "HY made Nite, 
and led to execution after the cuſtom of the time, begged 
| that he might not be led to puniſhment like a ſheep 
« Strike the blow ſaid he to his executioner in my face, I 
« will fit ſtill without ſhrinking, and take notice whether 
« I once wink * eyes, or betray one ſign of fear i in my 
“ countenance.“ | ; 
Another warriour having been thrown upon his A in 
: wreſtling with an enemy, and the conqueror being without 
arms to diſpatch him, the vanquiſhed man promiſed to wait 
quietly in that poſture, till the other went for a ſword to 
Kill him, and he faithfully kept his word. Id. I. 205, 207. . 


(J) It was related to Temple, by Count Oxenſteirn, 
the firſt of the Swediſh Ambaſſadors at Nimeguen. See 
Temple's Miſcellanea, Part 2. Eſſ. 3. on TANG Fey 
2 North, 9 I, 210. 
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0 There Was however this difference between 
the nations of paxadiſe among the two pe- 


ple that the CELs imagined choſe who 
Hed of natural deaths, were merely deprived 


of happineſss While the Sc 
fiunifhed them 4* in gaves under ground, alt” 


dark and miry, fall of ndiſome creatures, 
of ſtench and miſery. (g) The enjoyments 


of the one were alſo more mild than the 


other; the CELs ꝓaſſing to what they called 


Fark Inv1s, or the Noble Iſland, which 


is Qaſeribed as green and flouriſhing: (6) The 


Goths to the palace of Opin, who to uſe Sir 
William Temple's expreſſions, eternally kept 
open houſe for all ſuch Gueſts, where they 
were e entertained at infinite tables, in per- 
petual feaſts and mirth, carouſing, every 
man, in bowls made of the ſkulls of ene- 


mies. (7) The modes of worſhip among 


oth. races were however, horrible to the 
laſt degree. The Druids Hacy ificec priſoners 
of war by hundreds, by placing them in 
Sie idols mage of wicker, and _— 


(gs) Temple on Hinkle gfe. | 
(5) Macpherſon's: Introd. to Hiſt. of G. Brican. 
05 r on Heroic Virtue. 


- i them 
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them to aſhes. The Inhabitants| of Coontend 
are ſaid to have been a cruel race, whom all 
others avoided, | ·propter nimium Idolatriæ 
eultum; (4) and thoſe of Eſfland to have been 
worſhippers of Dragons and Birds of prey, 


to whom they offered up living men, bought | 


of the merchants, and were particularly nice 


— out thoſe of peculiar oy 00 


Hence then it appears that it was a point of 


their very Religion, to become familiar with 
ſlaughter ; and it was not merely their diſpgh- 
tion, but their bounden duty, to ſpread abqut 
them far and wide, what Chriſtianity teaches 


us to conſider as the moſt afflicting of evils. 
The Heroes, ſays the Edda, have everyday 
the pleaſure. of arming themſelves and cut- 
ting one another in pieces, but as ſoon. as;the 


| hour of rapaſt approaches, they return u 


horſeback, all ſafe and ſounds (+); In this 
frightful Mythology allo, their Gd * 


(* Adam. Brem. de dun Dan 12. 


.) Nam et ipſi Deum chriſtianorum prorſus 3 7 | 
Dracones adorant eum volucribus, quibus etiam -iygs 
dee homines, quos 2 mercatoribus ęmunt; diligenter 


omnino probatos ne maculam in corpore habeant, pro qua 
refuſtari dicuntur a draconibus. Id. 13. 


W North. N 1. 120. 
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- is called „ The terrible and ſevere God; the 
father of ſlaughter ;, the God that cartieth 
t deſolation and fire; the active and roaring 
„ Deity ; he who giveth: victory, and re- 
«& viyeth courage in the conflict; who, nameth 
* . that are to be Dain.” * 


T6} will hats not leſs agrecable thaw curious 
to obſerve, as we ſhall do in the courſe of 
this work, how the horrors of theſe cuſtoms 
came to be loſt, amid the altered manners of 
Europe ; and how the very language of na- 
tions when they. ſpoke to one another in 
their Treaties and public Inſtruments, was 
expreſſive of a ſpirit the moſt mild and the 
moſt oppoſite 1 to what has been recorded. 


| Upon the whole then it ills plata 
* that with ſuch maxims and morals, not only 
the municipal cuſtoms, ſuch as they might 

be, but the Law of Nations of the Northern 
people, muſt have been far different from 
that comparatively regular one of the Ro- 
mans, of which we have been recounting 

the particulars. | Their rules of 1 8 750 indeed, 


6 North, Antiq. 3 1. 8 me.” - 


far 


% 
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far from checking their dreadful and murder= 
ous inclinations, were themſelves ſo warped 
and adapted to them, that they gave them freſh 
force. They looked upon war, ſays M. 
Mallet, as a real act of juſtice, and eſteemed 
ſtrength as an inconteſtible title over the 
weak; as a viſible mark that God had in- 
tended to ſubject them to the ſtrong. They 
| had no doubt but that it was the will of the 
divinity to eſtabliſh the ſame kind of depen- 
dance in this reſpect, as among other animals; 
and ſetting, out from the principle of the 
inequality. of mankind, as modern Civilians 
proceed from the principle of their equality ; 
they inferred that men had no right to what | 
they could not defend, and this maxim there- 
fore formed the baſis of their law of na- 
tions. ( Accordingly, they made open 
war upon all the order and regularity that 
were known ; and within a very few years 
after the firſt eruption of this bloody race, a 


complete revolution in Law, as well as in 


5 every thing elſe, took place throughout 
Europe. The Roman people, language, and 


(%) North. Antiq. 1. 200. 
Vor. I. 3 manners, 
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manners, paſt wholly away; and with them 

paſt away the Roman Law. | 
From this time therefore we muſt aka : 
as it were anew ; and conſidering the world 
again in its infancy, or if you will, in a 
ſavage ſtate of Nature; we muſt wn its 
progreſs once more "i ferocity to civiliza- 
tion; until from the moſt lawleſs habits, we 
perceive it, under the influence of a milder 
Religion, together with various local circum- 
ſtances, advancing in this part of Juriſpru- 
dence, to o comparative perfection. 


CH AP. 
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CHAP. vi. 


THE HISTORY OF THE LAW OF NATIONS IN EUROPE, 


FROM THE FALL OF THE ROMAN EMPIRE Tro THE 
* CENTURY. b N 5 FIGS * 5 . 


* 4 — 


Tri peaceful and | well protected Inhabitant 


of a modern European State, will ſhudder at 


the picture which is now about to be ſet 
before him. More particularly the happy 
native of Britain, will have reaſon to rejoice 
- that he lives in different times, and from the 
fortunate ſituation of his ſoil, removed from 
ſuch horrors of war, as we are about to re- 
cord, ſhould the world be ſo unfortunate as 
to ſee them revive. The Law which we are 
now going to contemplate is nothing but'a 
chain of the moſt cruel maxims; and as all 
idea of principles or ſcience, ſeems to have 
been baniſhed, or rather never to have been 
entertained; to ſhew what were the prece- 
dents which the Law ſupplied, will be merely 


to recount a ſeries of 3 and lavage: cuſ- 
toms. . | 


P 2 | ' Taroponty 
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'THEoODOSIUS may be ſaid to have been 
the laſt of the Emperors, who ſwayed the 
Roman Sceptre in its full power and luſtre. 
The diviſion of his mighty domain into two 
Empires under his immediate Succeſſors; if 
it was not the cauſe, was at leaſt the fignal 
for that torrent of. Barbarians to burſt from 
their mounds which broke down the whole 
force of the Roman power, and ſeparated the 
world into new States. (a). 


'In the very 88 of the reign of pai 
cabius and HoNORIus, we find the repeated 
attempts of the Barbarians growing effectual; 
and long before the middle of the fifth cen- 
tury, we may obſerve the foundation of the 
modern kingdoms of Europe, among the 
Provinces deſolated by the different tribes of 

 Goths, V. anaals, Burgundians, "ran fr 


ter years ſufficed to deſtroy e. even the 
name of the Weſtern Empire, and to reduce 
the ee of imo wer to . mere a e 


(a) 1 in 8 mundi b expe- 
ditiones, et quaſi Oy —— Bur. Suec. 
Deſcrip. 2. 


dom 


A ane in. ts * 'T ; 1 R f 
* 1 Uhens 23-4/28 Tatts A ook on it LAS L r n rd tt HA . 
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dom of Italy, under an Hervlian Chief. (3) 
A century more brought down upon theſe 
devoted people; - the Huns, the Avars, and 
the Saxons, in order to complete the ruin 
which. others had * 


The laws by war of theſe terrible Gout 
querors, may be known by their effects. The 
Romans were not merely ſubdued, but anni- 
hilated: their Cities did not ſimply paſs from 
old, to new Maſters ; but they were abſolutely 
reduced to a e heap of ruins. The. 
light ſketch already given of the religion and 
manners of many of the parent nations, may 
in ſome meaſure account for theſe bloody 

maxims; and it muſt be owned that the 
deſcendants of Opin were not. unworthy 
their inexorable . 785 


Whether from the ates 0 of ſuch a Re- 
ligion ; the hatred they bore their Enemies; 
their love of booty; or the mere ſavageneſs 
of their diſpoſitions; their courſe was every 

Whore marked with a deluge of blood; and 


65) e was the firſt King of la in a th Year 
„ exter- 


4 
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extermination ſcemed ſo entirely their object, 
that they have been not improperly likened 
to wild Boars. () Gibbon compares the 
Huns of Altila, to the Moguls and Tartars, 
in their moſt ſavage ſtate; and if the com- 
pariſon be juſt, miſerable indeed muſt have 
been the ſituation of mankind. Among the 
latter, the abuſe of the rights of war was 
exerciſed with a regular form of difcipline: 
Whenever a City was reduced to ſurrender 
at diſcretion, the Inhabitants were aſſembled 
in {ome adjacent plain, and a diviſion was 
made of them into three parts. The foldiers 
and young men were either enliſted among 
their Conquerors, or maffacred on the ſpot: 
the young women were reſerved for other 
purpofes; and the old and infirm alone were 
allowed to live, paying a tax. (4 i 


This was the conduct, hon no 3 
dinary rigour was ſhewn; but the moſt caſual 
provocation; the. ſlighteſt motive of caprice 
or convenience, involved the whole in an 
indiſcriminate ſlaughter; and to uſe their 
own expreſſion, © by Horſes might run without 


( 9 Forum naturam 5 8 prælio, et fugientem 
diſſidia, inſtar aprum.— And. Bur. Suec, des. 2. 


(4) TI de N par La Croix paſſim. 
—_— 
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ſtumbling, where houſes and cities had once 
ſtood. (e) In conformity with theſe manners, 
we find their hiſtory, a hiſtory of blood. 

Above four millions of perſons were ſaid to 
have been ſlaughtered by TAMERLANE ; | 
ATTILA is eſteemed his counterpart, and 
may therefore be held to have deſerved the 
horrible appellation. of the Scourge” of God, 
which this Scythian Savage was pleaſed to 
aſſume among his other titles. (7) But ex- 
cluſive of the victims which fell before him; 
the waſte made by the Barbarians was com- 
puted to amount to more then ſix millions 
of ſouls, during the thirty-two years alone 
which JUsTINIAN reigned ; and inftances 
might be multiplied upon inftances, to ſhew 
| that the cruelty of the detail was equal to, 

if it did not ſurpaſs the horrors which the 

(e) Gibbon. Dec. & Fall. ch. 34. 

(F) Attila is thus deſcribed by the author of che Reſ- 
publica et Status Hungariz, p. 102. © Omniaque Czdi- 
bus atque incendiis miſcens, tantum ſui terrorem excita- 
- vit, ut vel ad nomen ejus, non aliter quam furiæ _ 
e dam orco progreſſæ omnes Nationes contremiſcerent.“ 

We may indeed judge of the laughter of theſe wars, when 


180,000 men are ſaid to have periſhed on Attila's fide alone, 185 
at the ſingle battle of Toloſa.— d. p. 103. 
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groſs fs muſt imp'y. In the Siege. of 
Topirus, the Sclavonians maſſacred - fifteen 
thouſand male priſoners ; others of their cap- 


tives were impaled alive; or ſuſpended be- 


tween four poſts, and bow with clubs till 


they expired ; or encloſed in buildings and 
left to periſh by fire. The Thuringians, after 


their defeat by CEL1vs in the plains of Chalons, 


| murdered their hoſtages as well as captives, 


and put to death two hundred young Maidens, 
by tearing them aſunder by wild horſes, or 


cruſhing their limbs under rolling waggons; 


The Avars, after offering their captives to 


: Mav RICE at a low price, and being refuſed, 
deliberately cut N throats as uſeleſs mer 
ER ence, 2 336 


75 


Such A gave ni to Fables thar 


were leſs unnatural than they may appear to 


the enlightened minds of modern enquirers, 
The Witches of ScyTHIA, who for their 
foul and deadly practices had been driven 


from ſociety, were ſaid to have copulated in 


the deſert with infernal Spirits; and the 


A Ns were the pin of chis execrable | 


(2) See GibbonDec & Fall chs. 35 „ 
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15 conjunction. The LANGOBARDS were ſup- 
poſed to have Heads like thoſe of Dogs, and 
to reſemble thoſe fierce animals, not only in 
flaughtering, but in drinking the blood of, 
their enemies. (5) Whatever the belief was, 


the effect of their rage was confeſſedly terne. 


ble; inſomuch that the fineſt and beſt peopled 
Provinces were rendered naked and barren 
and Africa, which on. account of its beauty 
and fertility, had been called by a writer of 
the middle ages Specioſitas totius terre 
** florentis,” (7) was reduced to a ſtate ſo 
Areadfully. like that of a deſert, that accord- 
ing to the Hiſtorians, one might travel ; 
ſeveral days in it without meeting a man. 


| | Nations that could make war thus terribly, | 
7 5 would never be delicate in their ſelection of 


(5) Thisis Ie tary. Others, eng to the 
Author of the Reſpublica et Status Hungariæ, derive them 
from the more claſſic origin of Fawns and Satyrs; others 
again from Magee the Son of Jun fre —_— 
Hung. p. 36. 

Many of the Inhabitants of the Baltic Iſlands were ſup- 

poſed to have heads like dogs, and all males brought forth 
by the Amazons, were imagined invariably to be of this 
form.— Adam. Brem. de ſitu Pan, 15. 


0 Victor. a api 
a cauſe. 
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a cauſe. | It would be even doing wem in- 


juſtice to ſuppoſe that they ſtood in need of 
any: The SCANDINAVIAN and GERMAN = 


People, the Parents of all the reſt, were little 
accuſtomed to wait the ſlow returns of labour 
for ſubſiſtence, when they might acquire it 


by the ſword ? nor would they condeſcend to 


raiſe that by the ſweat of their brow, which 
they could more eafily obtain by wounds 


and blood. (4) It was uſual therefore among 


them on the approach of the Spring, to 
aſſemble and deliberate into what quarter 
they ſhould carry the war, as a thing of 
courſe. The hope of booty generally de- 
termined it; and it was only to be avoided 
by the payment of a tribute under the name 


of a preſent, Even before theſe tributes 


came to be regular, the withhelding the 
preſents of mere ceremony, gave riſe to very 


_cruel invaſions. That under fo firm a ſol- 


dier as Val ENTINIAN, by the Alemanni, 


aroſe from the indignity of their Chiefs at 


the parſimony of a Roman Miniſter, who 


had leſſened the value of the preſent they 


(4) Nec arare terram aut expectare annum tam facile 
perſuaſeris, quam vocare hoſtes et vulnera mereri: pigrum 
quinimo et iners videtur, ſudore acquirere quod poſſis 


were 


'TO THE ELEVENTH CENTURY, arg. 
were intitled to receive, on the acceſſion of 
a new Emperor to the throne. (/) That alſo 
by the Arabs againſt the Soldiers of JULIAN, 


retreating from the Perſian war, wen 
from the ſame cauſe. (m) 


This precarious ſtate of the public ſecurity, 
_ almoſt naturally implies a general want of 
good faith. Examples of it are but too 
numerous. during this unfortunate period, 
but which as they may be confidered as in- 
Fractions, need not to be mentioned. It was 
reſerved however for ſuch a ſtate of the 
Law of Nations, for a People making Trea- 
ties, deliberately to bind themſelves by a pre- 
vious oath, to break the faith. they were ſwear- 
ing to obſerve, This was ſuppoſed to be the 

caſe with the Gothic Nations ſettled by 
 TxxoDos1Us in Thrace, when they bound 
themſelves by treaty to defend that Pen of 
che Empire. (2 


„ [ ) Ammian Marcell 26. 5, | | 
(u) See Monteſquieu's Reflections upon this ſort of Law 
of Nations, Grand. et Dec, ch, 18. 8 


(z) See the quarrel of FRAvIT TA and PrIviFy, in 
the preſence of the Emperor THEoposrus, which againſt 
their will diſcoyered to him their 2 8 85 of e — 


In 


Gripbony, ch. 260 
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In ſuch a State ald; the diſtinctions be- 
tween municipal Juriſdiction, and the na- 
tional power, as it concerned Foreign Go- 
venments, could hardly be well underſtood, — 
and accordingly we find when MARcOMIR, 

2 King of the Franks, had broken a treaty 
he had made with the Romans; he was not 
© puniſhed by the order, and at the diſcretion 
of the - Sovereign ; ; (the only mode which 
could conſiſtently be purſued;) but Was 
calmly ſummoned before the Tribunal of a 


Magiſtrate, and convicted and ſentenced, like 


| Þ _—_ who had broken _ allegiance, 0% 


The hope of booty "FRY owes among 
the fair cauſes for war; the cuſtom of exact- 
ing Tributes naturally followed ; for in this 
ſituation of continued and univerſal hoſtility, 
nations could never be aware of the points 
of attack ; and when every man armed him- 


ſelf ink his fellow as a matter of courſe, 


it ſurpaſſed (human courage, and) human 
foreſight, to be always effectually upon their 
guard. Much firmer people therefore than 
che We might Trey naturally all upon : 


00 Gidben. ch, 30. ; „ 
the. 
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the expedient alopte by them and others, 
to deliver themſelves from theſe cruel evils. 
The eaſe however with which Tributes were 
granted, as naturally provoked new demands 
and new barbarities ;—Thoſe exacted by the 

Danes and Normans are well known; and 
the cruel avarice of theſe mercileſs Robbers, 
(who were only complying with the received 
Law of Nations according to hem, ) has been 
pathetically deſcribed by various Hiſtorians.— 


To give particular inſtances of their cruelty 
after thoſe already cited, would be as un- 


neceſſary as they are diſguſting; it is ſuffi- 
cient to obſerve, that in mere predatory ex- 
peditions, this ferocious people, who were 

only to be curbed by the commanding genius 


of CHARLEMAGNE, ſpread themfelves after 


his death, over Saxony, and Flanders as far as 


Mentz and after ravaging the coaſts, pene- 


trated by the rivers into France; where they 


pillaged and burned her Captial, and the 


faireſt of her Towns, as far as the province 
of Dauphiny.—CHARLEMAGNE foreſaw and 
_ dreaded their progreſs, and is even ſaid to. 
have ſhed tears, when he found them defy- 
ing his name, and likely to break down the 
force of that order, which he ſeemed born 

| | to 


e 
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to eſtabliſh. (p) It would be unneceſlary to 
attend their progreſs into Britain where they 
made themſelves maſters of the Throne itſelf ; 
or to deſcribe the extent of their barbarities 
and robberies, which could only be got rid 
of by means equally deſtructive of regularity 
and law, a general maſſacre of them by the 
people they had outraged. | 
Had theſe horrors been merely the effect 
of a burſt of paſſion, or the heat of war; or 
conſidered as a direct infraction of Law; 
ſome conſolation might be derived to the 
lover of good order. But it is his peculiar 
unhappineſs to find that they were the mere 
effect of a compliance with received maxims, 
and a conformity with, what was conceived 
to be, no more than duty; for even inde- 
pendent of the convulſions produced by the 
irruptions of ſuch butchers as ALARIE, Ar- 
\ TILA and GENSERIE, the iujuſtice of execu- 


() See Velly. Hiſt. de France 1. & Mallet. Northern 
Antiquities, I, 245. et infr. there is a long and full ac- 
count of them in Mezerai, & Guiccardini's Deſcript. of 
the Netherlands. ſub ann. 830, to 890. Even the ſtout 
William, in times far better regulated, was reduced to the 
humiliation of buying off the attacks of the Danes from his 
newly acquired kingdom. —Hoveden, p. 451. | 


tions - 
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tions in cold blood ſeemed 1 to be reduced to a | 


ſyſtem. : 
Of this nothing is a ſtronger proof than 
the common mode of proceeding againſt 1 un- 
ſucceſsful Generals when taken priſoners in 
battle. In thoſe unfortunate caſes, their 
deaths were regular and certain; and the 


horror is encreaſed when we Ds that the 


cuſtom prevailed long after CyRIsTIANITY 


was introduced, and may be traced through a | 
ſeries of years ſo connected and extenſive, 


that we are not able to point out the exact 


time when it ceaſed, We have ſcen its re- 
ception among the Greeks, and Romans ; nor 


could it be expected that men leſs enlightened 
than they, ſhould exceed them in humanity. 
We accordingly find the Law in full force at 
various and diſtant periods.—In the year 366, 
upon the defeat of the Alemanni, their 
captive king was hung on a Gibbet by the 
Army of Jovixus.—In 406, RADAGAISUS 


monarch of the Goths reduced by Sr 11- 


| Licno to lay down his arms, after being for 


| ſome time a priſoner, was ſhamefully put to 
death. Fifty years afterwards, the great and 


juſt THEODORIE himſelf, orders for execu- 
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tion, Rrcutiarivs the conquered king of 
the Suevi; In 486, SYAGR1Us the Roman 
Commander in Gaul, was defeated, and 
beheaded by CLovis; and in 53a, the Bur- 
gundian 8S10ISMqMOND, overcome by the Sons 
of that Prince, was together with his wife 
and children buried alive in a deep well. 
Even the enlightened CHARLEMAGNE, who 
lived near three centuries after them, and 
whoſe genius has been juſtly ſaid to have 

gone beyond his age; is found calmly com- 

manding four thouſand five hundred Saxons 
to be beheaded in cool blood, after having 
ſlaughtered the bulk of their nation in vari- 


ous battles. 


The Laws which ks permit © fuck deli. 
berate executions, very naturally allowed as 
an act of mercy alone, what the more hu- 
mane morality of modern times, has deſerv- 
edly driven from its Code. We muſt not 
therefore be ſurpriſed to find perſonal 
SLAVERY exiſting throughout thoſe Coun- 
tries which admitted and brought into prac- 
tice theſe maxims of blood; and the greater 
che number or the rage of hoſtilities, the 
more fruitful was the ſouree of ſervitude. 

76 —_ 5 It 
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> It was often made the inſtrument of po- 
 Iitical advantage as well as of private wealth: 

After the defeat of CHos Ros by Jus TINIAN; 
ſeventy thouſand captives were led from the 
banks of the Caſpian, to form the ſettlement 


of the Iſle of Cyprus. The policy of Cuar- 


LEMAGN E, after an interval of above two 
hundred years, was of the ſame kind; and 
the half. ſubdued Soldiers whoſe allegiance he 
doubted in Saxony, became the faithful means 
of his defence in the provinces of Fr: he 


The ſtate ><, a "Mod in chaſe: nes, Was 


| little better than it was under the Greek and 
| Roman power. (9) The horrid inſtitution of 
the KPYIITIA was indeed not known; ; but abſo- 
lute power of life and death was claimed by the 
Maſter ; and the warrior who at one moment 
had defied his enemy in the field; followed 
him the next, as ſubſervient to his will, as 
the cattle which equally with himſell, formed 
the — of the Conqueror. 


( q) Among the early Germans however, nin 6 ts 
Tacitus, it was: better. Melior Conditio apud Germanos 
un: Romanos.——De Mor. Germ. 
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In proceſs of time, diſtinct claſſes of Slaves 
came to be inſtituted. Thoſe of talents or 
perſonal beauty, were reſerved for the ſervices 

of the family; thoſe, whoſe only qualifica- 
tions were health and bodily ſtrength, were 


| Chained as it were to the ſoil, and ſold along 
with it as the means of its cultivation. They 


were conſidered indeed as a perſonal as well 


as a real property; the Engliſh law, in com- 


mon with moſt others, dividing them inte 
Villains regardant, and villains in groſs ; the 


one fixed to the Soil / adſcripti glebe, 7 the 


other annexed to the perſon of the lord; (7) 


and there are inſtances of great numbers of 


them being tranſported from one Rate, and 


even from one province or kingdom, to 


225 0 as win . eee Fe 


0 Littsl. [308 151 Bir 7. Smith's 888 
> 10, Spelman's Gloſſ. voc. Servus. © Germanorum in- 
ſtar erant noſtri ViHlani, a Servis multum diverſi; Juice 
erant prædiales; quidam, perſonales,” &c. | 

(s) Chilperie ſent away whole families of Sfaves from | 
his farms near Paris into Spain; they were chained in | 
Pſy, A nuptial preſent on the marriage of his Daughter, 

Greg Tur. L. G. C. 45» 


* 
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To preſerve. an empire thus proudly ad- 
miniſtered, we muſt not be ſurpriſed to find 


that a difference, even in moral worth, Was 


made by the Law between the Lord and the 
Villain. Hence, the depoſition of a flave 


againſt. his maſter i in a Court of Juſtice, was 
never received; (f) hence alſo, that humili- 


ä ating diſtinction which the Frankiſh Con- 


querors made between the equivalent de- 


manded for the death of their relations when 


any of them were killed; and that paid for 
the death of the miſerable Gauls. (a). 


(2) L. L. Sesli Steph. Cap. 10. Reſp. et Stat, Hang, 


p. 179. Edict. Theod. 48. ap. Lendenbrog. 4 9. 

() See the Salic and Repuarian Laws with Mon- 
teſquieuꝰs reflections; Eſp. des Loix, and Obſervat. ſur 
FHiR. de Fr. par Mably. L. i. Ch. 2. Alſo Gloſſ. de Du 
Cange, voce Servus, and Cap. 19 of the Leges Sancti Ste- 
pPfhani. Reſp. et Stat. Hung. p. 103. It cannot be expected 


that in a work like this, our attention can be arreſted to con- 


" ſider at large the condition of ſlavery in the middle ages; or 
if it could, the matter has already been too amply and too 
accurately inveſtigated to attempt it anew. It is enough to 
touch ſlightly upon the ſubject, in order to ſhew that it came 
| within the Law of Nations of theſe times. The learned 


reader need not be told of a whole cloud of Antiquaries 


and Critics upon this part of the Cuſtoms of Europe. 
For the Condition of the Saxons, however, in E ngland, 


ſee much learning in Dr. Brady's Gen. Pref, to his Hiſtory, | 
- | The 


and Sir T. Smith, 3. 10. 
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The exiſtence of Slavery, was long pro- 
tracted i in Europe. We ſaw it unjverſal be- 
fore the Chriſtian æra; nor could it be ex- 
pected that a new religion whoſe eſtabliſh- 
ment was accompliſhed under a cruel length 
of perſecution, and which looked for ſucceſs 
to inſinuation and conviction alone, ſhould 
im mediately effectuate the reforms which it 
| came only to recommend. CHRISTIANITY 
however, in conformity with its principles, 
claims the merit of having gone fartheſt to- 
Wards the abolition of this debaſing Inftitution, 
It is indeed the great, and almoſt the only 
cauſe of its abolition, in the opinion of Gro- 
TIvs, who lays it down that by the old Law 
of 8 8 the Practice Was perfect legiti. 
mate; (w) an opinion in which he is fully 
c . out by the univerſality of the uſage, 
both before and for ſome time after che æra 
of Chriſt. . ” 


tw) De hu. 565. 3.7.9 ED 5 
(*) Tue chief and moſt antient diviſion of 1 men in the 
Codes of Juriſprudence in Germany, was into two ranks; z 

* Freemen and the Slaves. 
| 8 Elen. 2 Germ. L. I. 8. 21. 


| 


When 


8 
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When ede the milder doctrines preach- 


2 by him, came really to be well underſtood 


and diſſeminated in their genuine purity; - the : 
effect upon this part © the then received Law, 
nent. The profeſſed 
and aſſigned reaſons for moſt of the charters 


was viſible and perm̃ 


of manumiſſion, from the time of GxzGorY 


the Great, to the thirteenth Century, were the 


religious and pious conſiderations of the fra- 
ternity of men, the imitation of the example 


of CRRISr, the love of our Maker, and the 


hope of redemption. Enfranchiſement was 
frequently given upon a death-bed, as the 
moſt acceptable ſervice that could be offered; 


and when the ſacred character of the prieſt- 
hood came to obtain more univerſal venera- 


tion; to aſſume its functions was the i imme- 
diate paſſport to freedom. * 


| oF The enfranchiſement of Slaves: in ba ids 
mat particularly from theſe principles of piety: The man- 
ner of it has been well. deſcribed by Sir Thomas Smith 


( N 3. 70. ) and 225 Brady ( Gen. FG to his 
. 


Continent, beſides Monteſq. Du Cange, &c. ſee particularly 
Heineccius. Elem Jur. Germ. L. r. Tit. 2. De Stat. Li- 


bertinorum, and the elaborate Note U of Robertſon, Ch. V. 


Introd. 8. I, 


— 
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2 eee eh Po a en SI OE IE 
FREY = = 
——_— 


6 P 


230 F ROM THE FALL OF ROME 
Long before this however, CERISTIANITY 3 
had begun to perform its office in ſoftening - 
the rough manners of the Barbarians ; ; and 
though, a as was natural, the ſavage underſtand- 
ing of a Gath, or a Seythian, might not be 
able to comprehend, or might perhaps at firſt 
deſpiſe the humane duties which it taught; 3 
yet he was inſenſibly led to reſpect, and after- ; 
wards to. embrace a religion, which evidently, 
tended to hold out protection to the un- 
| fortunate. ALARIC | in the midſt of the fack 
and pillage of the richeſt City i in the, World, 
gave the ſtricteſt orders to reſpect the Churches 
of the Apoſtles; and what 1 is, more wonderful 
at. that time, to. ſpare the lives, of the un- 
reſting citizens. ALARIC and many of his 
Goths, were CnxISTIANs Ee and in com- 
pliance with his commands, (or probably. in 
the fervour of his own zeal,) one of his Cap- 
tains in the moment. of: laying his hands on 
an immenſe hoard of plate, upon hearing that 
it was dedicated to the ſervice of Salxx 
PRT TR, abſtained from his prey, and was im- 
| mediately ordered by his Commander to re- 
Place it in the church. 


On a ſidilar occaſion, ant in a moment of 
equal licenſe, Lor TPRAND, king of the Lom- 
cn 2 1 
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bards, on the point of plundering the ſame 
5 devoted City; liſtened to the voice of the 
Pope; withdrew his Troops, and performing 
his devotions at the ſhrine of the Apoſtle, re- 
ſpectfully made an ing af ROTO 


5 his command. * 


A Berifee ack more 8 with the 
genius of the new religion, was made by 


HzRACLI1US. After the defeat of CyosroEs, 


fifty thouſand. captives were releaſed by that 
monarch, conſiſtent with the ſpirit which, 
to uſe his own words, made him devote his 
life for the ſalvation of his brethren, to obtain in 
a crown of martyrdom, an immortal reward. 
The dawning of the CHRISTIAN Law of Na- 
tions is alſo to be obſerved in the conduct of 
the ſame Prince, in his meſſages to the Perſian 
Tyrant, exhorting him to ſpare the blood of 


his Subjects and relieve an humane Con- 
queror from the pain of deſtroying the faireſt 


countries of Alia. * 


5 (2) See Gibbon, and the Authorities he quotes, Chs. 31. 
F 2a os 
(c) Id. Ch. 46. 
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Such among many, were the good effeQts = 
* CHRISTIANITY upon the Laws of War 
during theſe times Not that it is meant to be 
aſſerted, that it was the ſole cauſe of the hu- 
manity which is ſometimes diſcoverable in this 
dark period; ſince among the moſt pagan 
and ferocious nations, examples often appear 
of a magnanimity and compaſſion, which 
ſhine forth and dazzle us amid the ſurround- 
ing gloom. Of this, the accounts of the 
North | American Savages, preſent us with 
many / inſtances ; and of this alſo, we meet 
with ſtrong. proofs among the ſavages whoſe 
hiſtory we are examining. The Laws 
of ſeveral of their ſtates, made expreſs pro- | 
viſions to enforce the rights of ci b (3) 


a) By a Law of the Based tit. 38. 8. I, 8 | 
refuſed Bed or Fire to a Stranger, was puniſhed with a fine 
of three” ſhillings. By another among the Capitularies, 
ſome centuries afterwards, any one who ſhut his houſe 
againſt another going a Journey, was fined ſixty ſhillings. | 
L. 6. S. 82. and among the Slavi it was even a maxim, 
« Quo nocte furatus fueris, Cras appone hoſpitibus.” See 
Note F. F. Robert, Ch. 5. Introd. A Law of the Wiſi- 
| goths enjoins not only the good treatment of Merchants ang 
9 but that wy ſhall be tried by their.own Laws. 

Fuero Julgo. L. 2. P. 436. 


152 2 8 5 
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"i various hiſtories might be related to ſhew 


| how thoſe _ were reſpetted. 


Eminent among the reſt is the tory of 


Arbon. . | = UN 


* 


There had been old war 1 the Gepide 


and the Lombards, and AL BOIN, Prince of the 


latter, after overthrowing the Gepidz in 


battle, pierced with his own hand, the Son of 


TUR1SUND their Ling, 


ST Non 3 it ſeems among the Lom- 
bards, to reward valour with a ſeat at the 


royal table; but the ſon of the King could not 


| | | fit even with his father, until he had been in- 


veſted with arms by ſome foreign Prince, — 
AL BOIN ambitious of this honour, did not 
heſitate with forty Companions, to viſit the 
court of Tur1sUND, and was thus in the 


power of a hoſtile and injured Nation. The 


generous Monarch however, though he could 
not prevent his grief from burſting forth at 


the ſight of him who had juſt ſlain his ſon; 


reſpected the rights of a ſtranger, protetted 
him from the vengeance of his nation, and 


. - ſeat 


2 
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ſent. bim home inveſted with the he Moody * 
of his child. (e) 


But chough hs virtues of hoſp vitality PIO 
eminent place in the conduct * many In- 
dividuals; yet ſtranger Nations in theſe times 


had little reaſon to be happy under the In- 


ſtitutions which governed their intercourſe. 
The eſtabliſhment of the FEUDAL SYSTEM, 
introduced all the vigour and harſhneſs of mis 

Itary watchfulneſs ; and men in the boſom 
of their own aber, ſeemed to keep guard 
as if in a camp. If a perſon therefore re- 

moved from one ſtate to another, though it 
was in ſearch of ſettlement, the ſuperior 
Lord might ſeize him as his Slave. The cruel 
rights of the Inhabitants of the Sea Couſts 
againſt thoſe who ſuffered ſhipwreck are well 
N and among the e a madman, 4 


GG Gibb: Chu 45. The Paradiſe of Odin. was en- 
| Jjoyed even upon Earth by this fierce Prince, who, hav- 
ing flain the only ſurviving ſon of Turiſund, faſhioned 

mis ſkull into a Cup, which ſerved Hit long after at his 
feaſt Ib. 


| leper, | 
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1 lep er, and a frangers might be killed with 
9 nir. (4) | 


l. a man, even of the fame Nate, paſt from 


| one province of it to another, he was bound 
within a year and a day to acknowledge him- 


ſelf the Vaſſal of the Lord of the manor where 


5 he ſettled (e): The Jus Albinatus, is hardly yet 
even worn out on the continent, and beſpeaks 


forcibly the inhumanity of che 5 Law of 
Nations. | 


(4) Tei Hoel Dad. quoted by the Author of Ob- 


fervations on the e 9 the more Ann, 


ond 


(e) 80 jealous indeed: were our anceſtors of encouraging 
| an. intercourſe with Strangers, that by a Law of the Con- 
queror, no man was allowed to receive a perſon unknown 


to him into his houſe for more than three days, unleſs he 124 | 


| been previoully recommended to him. 
q x Leg. Guil. Conq. apud Wilk. 227. 
This was but ſimilar to the ſpirit of the Saxon Laws of 
H. Lotharius, Eadricus, and Edward, which enjoined that 
the hoſt ſhould be anſwerable for the delinquency of the 
ſtranger, in caſe he entertained him in his own houſe and 


b . him with his own food for three nights together. | 
N Wilkins, Leg, Sax. 9.203. De Hoſpitibus. 
| 80 allo L. L. Withrœdi; Si peregrinus vel advena devius 


vagetur, et tunc nec vociferaverit, nec cornu inſonuerit, 


pro fure comprobandus of "y 3 vel redimen- 
a. * A 


Sch 
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Such then was the ſituation of Europe from 
the fall of the Roman Empire, till about the 
opening of the eleventh century; and we 
ſhall probably not be able to diſcover à period 

of its hiſtory, i in which there is to be found, 
greater licence, leſs order, and conſequently 
leſs happineſs. In ſuch a ſituation therefore 
we cannot expect that any very clear ideas of 
the rights of mankind, either as Individuals 
or as Nations, were entertained, Sovereigns 

found difficulty in conceiving, and more in 
enforcing a Set of Laws, which. ſhould be ahle 
to give peace to the interiour of their own 
ſtates ; and it was not till after the eleventh 
century, or rather till after the diſcovery of 
the Pandects of JUsTINIAN, that the munici- 
1 pal Laws of the kingdoms of Europe came to 
aſſume any great regularity of ſhape. We may 
ſuppoſe then how little probable it was, that 
there could be any thing like a Code under the 
title of the Law of Nations. To ſuch a Law 
indeed men never ſeem to have appealed ; 
\ CHRISTIANITY, it is true, obſcured as it was, 
by the interpretation which the Popes choſe 
to give of it, ſometimes interfered with effect; 
but with reſpect to maxims of juſtice, or 
a common ſet of Laws for the government of 
wo "AR 8 Kater; 
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States; they frem not merely to have been 
55 anale but abſolutely e 


An enquiry might here very Es. be 
made into the nature of the TREATIES which 
were entered into during this period ; AlL T- 
ANCES and poſitive CoxvRNT1Oxs, often ſup- 
plying the place of general maxims of Juſtice, 
and forcing men to the obſervance of an equity 
| which the rudeneſs of their manners prevents 

them from perceiving by nature. It is thus, 
as we before hinted, (J) that Barbarous and 
Infidel Nations have been inſenſibly intro- 
duced into more poliſhed Claſſes, and led to 
the cultivation of more humane Laws. But 


the World was ſo particularly ſituated, and 


' the darkneſs ſo univerſal during theſe times; 


that while the barbarous nations were allowed 
abſolutely to wanton. in every indulgence to 


which the poſſeſſion of the moſt ſavage l- 05 


berty could prompt them; there was no „ 


people within their ſphere, to ſet before them 


a better example, or incorporate them br 5 
TR EATIES, with a better order of ſociety. 


| 
| 
| 


—— 


—— — 
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m common Wars, Where ihe En quered 


people are allowed ſome induſgence, 2 21 re- 
ſpect is paid to their manners and arts; if 


they excel their conquerors in thoſe points, 
| {which has often been the caſe,) they have 
ſometimes been the means of poliſhing even 
- thoſe who enſlave them, the ſtubborn ſupe- 


riority of the latter condeſcending to adopt 
their learning | or refinements ; and thus it was 


between Greece and Rome. (s). But the de- 
ſtruction of the Roman World, was ſo ſudden, | 
. and fo total; and the object, as we have 


obſerved, was ſo evidently Extermination ; 
that the Barbariang preſerved the manners of 


the deſert, amidſt the moſt ſplendid materials, 
for civilization, for ſcience, and for elegance. 


When theſe materials were deſtroyed, as 
they ſoon were, no other opportunities for 


recalling them - preſented themſelves from 
foreign quarters. The Weſt was unknown; 
the South was ſcarcely believed to be in- 
| habited beyond certain latitudes; and it was 
from the Eaſt and from the North, that the 


00 The Hiſtory of the Tartars and Chineſe profents 6 us 
alſo with an Eninent Fes of this, Sn. 


deluge 


5H 


ro This k1avanrhc Ewrük v. wy. 


geluge came. If any nation could have im- 

proved chem at all by treaty and alliance, at 
this time, it ſeems to have been the Chineſe; 
che doctrines of Conrocivs having been 
cheriſhed among them long before CHRIST. 
But that extraordinary Empire was removed 
to a diſtance far too. great from the ſphere of 
their intercourſe, to be of the ſmalleſt ſervice 
to them; and poſſibly, if it could have heard 
ee e paſſing in Europe, it might 
have conſidered it as our preſent nations 
confider the revolutions of . or - the 


Exo was therefore left abſolutely to 
- 5tfelf for improvement; ; and under ſuch cir- 
cumſtances, we cannot be ſurpriſed that its 


progreſs. was flow. During the middle ages 
there is conſequently a great dearth of diplo- 


matic knowledge; and the Treaties of thoſe 


times, afford us abſolutely nothing to obſerve 
upon, as far at leaſt as they relate to the Law 
of Nations,—What they do preſent, however, 
mark them as nations actuated by one com- 
mon ſpirit; and though they are almoſt all 
- gcclefraſtical, and relate chiefly to the foundation 
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of Convents ; the building of Churches; : EP 
; the grant of immunities to the Prieſthood ; (4) 

yet that alone diſtinguiſhes them from the 
reſt of the World, under the forms of a 
characteriſtic en, $9. 


00 vide the 50 diplomatic e par 8 
the Cordex Diplomaticus of Leibnitz —che anonymous 
Recuil des Traitẽs, & Mabilion de re 8 
during theſe ages. N | 

(a) The forms alſo in which theſe Treaties ran prove 
this very ſtrongly, 

The name of Chriſt, and of the Holy ed, ans | 
invoked with great Solemnity ; and this form, which con- 
tinues to this day among Chriſtian: Nations, began at leaft | 
AS _y as * time 1 n 

dee Du Mont, x 1. 1. to 6. 
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1 N the laſt ac We bree that bar⸗ 
barity and diſorder continued to overwhelm 
- Europe till towards the Opening of the 
eleventh century: We muſt not however 129 
ſuppoſe that the, ferocity of manners” and 
irregularity of principle,” Which” Rave Peen 
recorded, periſhed, all at once after that 
period. Changes 1 in theſe points are for the 

moſt” part effected by the flow lapſe of 1 time; ; 
for while the whole external face of a coun- 
try may be altered i in a few months by labour 
and induſtry; ſuch is the fixed nature of 
habit and cbaräcter, that it requires a long 
courſe of years. to make them Unbend, and 
many. Aa generation wholly to deſtroy may. 
The picture therefore which we had of the 
cuſtoms of nations, in the preceding chapter, 
continues the fame 1 in its out-lines and greater 
Features, long after the commencement of 
- Vor. * R — _ 


1 5 
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the period before us; and though by de- 
grees its tints grow Singer and fainter, till at 


laſt they are loſt in one far more agreeable; 
they are ſtill to be traced in full ſtrength 


| through a long line of years, and ſeveral 


centuries paſs away before. they are entirely 


expunged. Previous therefore to the ample 


conſideration which we mean to give of the 
particular circumſtances which bore upon, and 
contributed to alter the law, it will be more 
perſpicuous if we purſue, in this place once 


for all, the account of ſuch events as Juſtify 
os obſervations. ' 


t is one of the moſt painful Taſks of hiſ- 


tory to be obliged to record the facts which 


diſgrace, as well as thoſe which ennoble 


mankind, and in examining the cuſtoms 
which prevailed during this period, our hu- 


manity will be but too often ſhocked. Though 


frequently more regular, they were ſome- 

times not leſs barbarous than they were 
- during the ages of which we have juſt been 5 
treating. They muſt however be related, as 9 

without them, the account of the times, 
though it might gain in ſoftneſs, would loſe 


in 
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in accuracy and truth, the moſt efſential 
+ MEER mah an enn e See ” . 


Or all thay adde Sy at this! time pre- 
tended to the little civilization that was 
| known, the Normans ſeem to have taken the 
lead in the diſplay of cruelty and inſolence, 
as well as of valour. In England they are 
deſcribed by the Monks, as Devils rather 
than as men, and from their delighting in 
blood more than other nations, were ſuppoſed 
to be let looſe by the Almighty as the mini- 
ſters of his vengeance. (a) If the facts re- 
corded of them are true, they ſeem indeed 
to juſtify the coneluſion. They are ſaid to 
have put their priſoners to the moſt unheard 

df tortures, in order to diſcover treaſures that 

were ſuppoſed to be concealed; they ſuſ- 
pended men over fires by the head, the feet, 
and the thumbs; they eruſhed their brains 
with tight ligatures, and threw them into 
dungeons ſwarming with ſerpents. (3) When 
they turned their eyes on the:ſofter ſex, left 
| deſtitute of protection: by the ROPE of 


ad H. Huntingdon, p. 212. 
87 Chron, Sar. p. 2 


* 
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their kindred, no law or- ſentiment of gene- 
roſity could defend them from their brutality 
the Cloiſter alone afforded them ſecurity for 
their chaſtity; a proof that the conquerors 
proceeded on a ſort of ſyſtem, and that their 
violence was the effect of received cuſtoms 
which knew what Was to be reſpected, not 
of the mere heat of battle which reſpects 
nothing. Ibere is a remarkable confirmation 
of this in the caſe of MATILDA of Scotland, 
who, though a foreign and neutral Princeſs, 
at that time in England for her education, 
_ was obliged to aſſume the veil under William 
me Firſt, and was married afterwards to his 
youngeſt ſon. The marriage of a Nun being 
unlawful, and the clergy examining, her upon 
the point, he. aſſigned the-. defence of her 
chaſtity as the Jole motive for her profeſſion : | 
Ihe plea was allowed to be a good one from 
the Enoum and acknowledged cuſtoms of the 
Normans; and was adopted by many others 
in the ſame ſituation and with the fame ſue- 
dis. (c): Such: Was the conduct of a people 
who:ftigmatized: their victims with. the name 
of barbarians, (4 ) an appellation in which, 


(e) Eadmer. Hiſt. bs ; 34 


5 : 04 William of Poittou, 3 p: "202. ol = 
2— ̃ | 5 A | | | added 4 
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added to the rights they aſſumed upon itz 
they ſeem to have imitated the inſolent fero- 
city. of the Grecian law wp Ft mentioned 
in a former eee Gn oi ele 
DH 
The ebetey G che Scorth 5 ud 5 
appears equal to the Norman, and the general 
ravage of a Scottiſh invaſion, more particus | 
larly that of DAvip the Firſt, may be com- 
pared to Scythian cruelties; the / ſick and 
aged were murdered in their beds, infants at 
the breaſt, and prieſts at the altar. David 
however was famed for humanity; and the 
only excuſe for him is, that the received cuſ- 


toms of the troops he commanded, made it 


uſeleſs for him to forbid what he 0 not 1 85 
vent. ( A. JEL | 


x 


iT Baß, which claims to bars been the - 
firſt to emerge from the barbariſm which 
deſolated Europe, cruelties not leſs ſhocking 
were often exerciſed. At the cloſe of the 
twelfth century, MarcvaLDus, Seneſchal 
of the Empire, and gar to the regency 


(e) See chapter vi. 
1 Lyttelt. Hen. 11. I. ug. 
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of Sicily, invaded that Iſland : He was ſo far 
regular as to wait the denial of his demand, 
before he declared war. When it commenced 
however, he burſt like a ſtorm upon the 
- unfortunate people; he buried moſt of his 
priſoners alive; he burned the Eccleſiaſtics ; 
and thoſe whom he treated with the greateſt 
lenity he threw into the ſea. (g) In 1264, 
MainrRoy, the natural ſon of Frederick II. 
making ' war upon the pope in Tuſcany, 

puniſhed the prelates who fell into his hands 
by mutilation and death. (5) On the other 
ſide his rival and conqueror CHARLES of 
Anjou reſerved numbers of the priſoners 
whom he took at the battle of Beneventum 
for his entry into Naples, where they were 
put to death like common criminals ; (i) in 
revenge for which, and other cruelties, 
twenty years afterwards, two hundred gentle- 
men taken by the Sicilians in a naval battle, 
were beheaded in cool blood by the N 

admiral n (#) n | 


2th Mos 157. ap geſt. Innocent III, 3 

(% Burigny Hiſt. de Sicil. 2. 1475 

1% Id. 21. 160. : 

(#) Id. 2. 208. a 
EY A milder 


_ I 
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A milder puniſhment on that occaſion was, 
83 by the common ſoldiers, who 
were ſent to the gallies, and who as a mark 
of infamy were firſt condemned to have their 
hair cut off. (1) It is remarkable that the 
loſs of hair ſhould have continued thus long 
in Europe to be a ſign of diſgrace. Under 
the Merovignian race of kings in France, it 
was the ſame as the loſs of the crown; and 
amid the frequent revolutions which that 
family underwent, every dethroned prince 
was regularly ſhaven and thrown, into a con- 
vent, after which it was ſuppoſed that he 
could not pretend to public affairs. The 
pride of long hair was extremely antient 
among the northern nations, and is to be 
. traced far back among the Scandinavians. (n? 
To endeavour to account for * any more 


OO Besen Hiſt de Sicil. 2. 207. 3 ' 
ln) See the ſtory of the young men of Fomſburg, put 
to death by Thorchill. The ſeventh of them, ſays the 
record, had long fair hair, as fine as filk, which floated in 
curls and ringlets on his ſhoulders,—being aſked what he 
thought of death, I receive it willingly replied he; I only 
beg of you one favour, not to let my hair be touched by 
any one of lower degree than yourſelf, nor be as with 

my blood.—Malet's North. Antiq. 1. _ 
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than many ther human prejudices, would . 
Probably be valn; it is ſuffcient to "have 

remarked th the fact. $I a 4-4 =. 5 
| "Perhaps indeed it "1 be gente that hide 
and a nümber of other examples were in 
conformity with the received laws of wat, 
and they may "be ſuppoſed rather to have 
arifen from the accidental burſts of vielence 
| in particular men. Their utiiverſality hows. 
ever, and, What is worſe, their” duration all 
o . Eu rope, prove them to have been the 
conſequerice of ſettled cuſtoms; ; and the cuf- 
tom of nations, as has often been obſerved 
in the courſe of this work, is the only law 
which call govern them, when particular | 
conventions” have not been agreed upon. 
Numbers of the cafes of barbarity which 
preſent themſelves, are beſides ſo regular and 
uniform 1 in the circumſtances of their ſeverity, 
that they muſt have been founded on general 


f 


maxims. There was a fixed object propoſed 


in them, 3 were the” means —_—_— 
to obtain {wx VS 1 > 


ow thatn pre be $4. i PE, FS 


barous military — of mutilation ; 
cellars 
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inſtances of which are perpetual throughour 
the Hiſtories of Europe. They are matters 
of hotror, but they muſt be related, and we 
may then judge whether bn ih Lan wo dermad 
mere acts of diforder. N irt bownsh: 
L 180 L PIIC> © th, "Ear iy | 
In tlie tenth nity," TurobALD duke of 
Spoletto, who is deſcribed by the hiſtoriari as 
not undeſerving the title of hero, having con- 
demned his captives to the moſt odious of all 
mutllations, granted them merey at the 
prayers of a woman. Being aſked however 
what puniſhment her huſband deſerved ſhould 
he be again taken in arms, her anſwer marks 
the ſpirit of the times. © He has eyes and a 
s noſe, ſaid ſhe, hands and feet, theſe are 
„ his own, and theſe he may deſerve to for- 
* feit by his perſonal offences.” () The 
maxim continued long afterwards i in Europe. 
Not to go into our own ſtory beyond the 
time of William the Conqueror, whoſe ſeveri- 


ties this way are well known; his ſon Ro- 


F Us took vengeance upon the Welſh in the 
(n) Luitprand Hit L. 4. ch. * have tranfetibed 

Gibbon's tranſlation. See the whole 11 that curious ſtory. 

e 10. 254. | | 


Hh year 
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year 1098 by cutting off their feet * 
hands: (o) In 110% Robert duke of Nor- 
mandy loſt his eyes for endeavouring to break 
priſon to which the laws of war had con- 
demned him. (p) In 1136 Magnus king of 
Norway was emaſculated by Eric of Den- 
mark; () and in 1 190 the Suabian Emperor 


Barbaroſſa, delivered hie captives at Milan to | 


the knife of the executioner, or ſhot them 
from military engines. In the next century 
Marcualdus puniſhed the Sicilian nobles with 
different mutilation; and ſixty years after- 
wards Mainfroy, as has been obſerved, made 
war on the clergy in the ſame manner. 


The barbarous treatment of Roger II. by 
the Emperor Henry VI. may be attributed to 
motives of policy, rather than the received cuſ- 
toms of war; nevertheleſs we can have little 
idea of the regularity of thoſe times, when even 
with theſe motives, a king conquered by - 
another in open war, was unn. and de- 


(o) Cod. Leg. Vet. Spelm. ; ap. Wilk, p oY 
() Mat. Par. 60. 
(7) Mod. Un. Hiſt. 28. 461. 


livered 
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lvered « over to perpetual impriſonment, in 
order to cut off all hope of poſterity. (7) 


At the ſiege of Liſbon in 1 370, it was the 
_ cuſtom of the Spaniards ſays Froiſſart, when 
they took a priſoner, to tear. out his eyes, 
and cut off his feet and hands, and in that 
condition to ſend him back with a meſſage 


to his countrymen, threatening them all with 


the ſame fate. (6) Laſtly it is ſaid to have 

been the reſolution of the French before the 
battle of Agincourt in 1415, to cut off the 
three fingers of the right hand of every 
Engliſh archer who ſhould fall into their 
power; a deſign of which Henry well knew 
| how to take his advantage, in his ſpeech to 
the ſoldiers on that memorable day. (i) 45 


Shocking as this mode of military venge- 
ance appears, we probably are not to attribute 


r) Ut ſpem omnem ei ſucceſſionis Henricus adimeret, 
et de jure hæreditatis futuræ poſteris litigandi ſurriperet 
cauſam, genitales illi partes deſecans, Eunuchum fecit, et 
carceri ad mortem uſque addixit.— F an. 5 reb. Sicu- 
lis. 435, 39. 8 | 

(s) Froiſſart B. 3. ch. 28. 


lt) Villaret H. de Fr. 3. . 
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it altogether to me ferocity of the times, 15 
certainly not to the fudden paſſion of indi- 
viduals. In all probability it took its riſe 
from deliberate views of policy. In an age 
when war was the ſole buſineſs, and the 
power of doing active miſchief was therefore 
conſidered as the higheſt endowment, the 
value of the members of the body was 
© heightened in proportion; and as the theory of 
puniſhment ſpeculates chiefly on thoſe things 
on which it beſt can take effect, the forfeiture | 
of the limbs came thus to be a common 
penalty even under municipal laws. 0 ; 
cannot therefore wonder if under the law of 
nations, where fo much muſt always be left 
ts the difcretion of the conqueror, the fame 
ſpirit ſhould appear. Accordingly, it ſeems 
to have governed both the warriour and the 
fegiſlator,” and was found i in the nth as well 8 
as 11 the hall of juſticte. n Dog. 


ter. 8 mark of "defalcation of 
poet principles, rather than of mere bloodis 
neſs of diſpoſition; appears in the frequent 
uſe of poiſon, which we find during this 


period. if the N of enemies was the 
: dale 
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chief object in battle, it was of little conſe- 
quence it was ſuppoſed, how it ſhould be 
accompliſhed. Hence the uſe of poiſoned 
arms, and the ſtill more ſhocking expedient, 
ſometimes fallen upon, of poiſoning the 
wells of à country or town: through which 
ſoldiers were to march, or which they belreged, 
was at leaſt cuſtomary, if it was not abſo- 
a lutely legitimate, Ihe death of Coeur: de | 
Lion was owing ſolely to the poiſon of the 
arrow which wounded him; (2) and fo. far 
down as the year 1563 we find an inſtance 
of the ſame kind in France; Ambroſe Earl 
of Warwick having died of a wound which 


he received in the leg, at the defence of News _ 
Haven, by a poiſoned bullet. (v) The latter 


horrid practice, (not to ſtop here at the ſup- 
peſed manner in which the Greeks got rid of 
the Cruſaders,) is to be found at leaſt as far 
down as the ſiege of Bourges in 1412, where 
the French are ſaid to have corrupted the 


* & 5 4 F 4 4 i _ 
* 5 ” * 5 1 4 8 , * 4 
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be Mat. Par. 195. 
( Birch. Mem. of Q. Eliz. . 3 | 
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rb a 1 De mots fountains ” 
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Fountains in the ſuburbs, the better to cut r 
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poſed to be perpetually at the mercy of his 


*conqueror, even long after the battle in which 
he was taken; it was not conſidered as unfair 
to look upon him as an hoſtage for what 
might be done by the enemy, or to threaten 


and to exerciſe ſeverity againſt him, in order 


to extort what otherwiſe . 9 not 
ſon been —_ e. web 


ben this Neineiple it was, „ that Haxnr g 
the Fifth proceeded in ſeveral of his ſieges in 
France. At Rouen in 1418 gibbets were 

erected all round the city, and as a mark of 
what the inhabitants might expect if they 
perſiſted to defend themſelves, the priſoners 
were hung up upon them in ſight of their 
friends. The ſame conduct was purſued at 
Monteran in 1420.— Vet Henry after the 
capture of Rouen, had ſtipulated that a large 
body of citizens who had been expelled the 


(*) Monſtrelet. Chron. de Fr. ſub. an. 1412. ; 
| | 48 „„ 


* 
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city in order to fave proviſions, ſhould be 
reſtored and fed for a twelvemonth at the 
expence of the inhabitants; ('y) and from this 
and other inſtances, ( particularly that famous 
proof of his knowledge of what good order 
required of him which has immortalized his 
youth, ) it ſhould ſeem that it was not ſo 
much his own barbarity, as the cuſtom of 
the times which led him into theſe eruelties. 


e this. W alſo it was, that 
Beatrite ſiſter of Conſtance queen of Arragon, 
was delivered from a long captivity in which 
' ſhe had been held by Charles of Anjou the 

conqueror of Naples. The Arragonians hav- 
ing defeated and taken in a naval battle the 
prince of Salerno, the queen diſpatched a 
veſſel with him into the port of Naples, 
here the captain calling forth the princeſs 
his conſort, pointed out her unfortunate huſ- 
band on the deck, an executioner at his ſide, 
and menaced him with inſtant death if 
Beatrice was not given up. This was done 
br preg ms 6 pot, (z) and he himſelf was after- 


(5): Monſtrelet. Chron. de Fr. v. 1. ch. n 225. a 
4 7 Burigny. Hiſt. de Sicile 2. 208. * 
| wards 
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warfs.detained-.to.-be. once more. the inſt u- 
ment of the ſame kind of policy. His father 
meditating che ſiege of Meſſina which Was = 
place pf his captivity, the. Meſſenians thręat- 
ened again to put him to death if 6s 
_ fare ta ſet foot, in ieilg⸗ 1 


Nur 4-7 . 77 * 7 1 
71 $a 4 wet 11 {iS 2 * 


to > Tha hiſtory of. this houſe of a is fer- 
tile ih events of conſequence to the law, of 
nations. Far before the reſt is the caſe of the 
unhappy” /CoNKADDIN. | This unfortutiate 
young prince, if lineal ſucceſſion could have 
been allowed to take its courſe againſt the 
_ infallible will of the ſovereign of Rome, was 
the undoubted heir to the crown of Sicily. (8) 
But that mighty power having through 
hatred t his family beſtowed the Kingdom, 
whenever he ſhould conquer it, upon the 
Cotint a ee Hy the Or ee 


* 2 


_ 


() Burigny Hidt. de Sicile 2. 208.” bes was a bas of 
the fame kind which was ſuppoſed to have ſaved Paris from 


the duke of Brunſwick, in 1992, when the unſprFungte 
Louis XVI. was detained priſoner by his ſubjects. Ss 
(2) He was the grandſon of the famous F rederic II. 


Emperor of Germany and king of Sicily, , quarrels 
with the Pope are ſo . in hiſtory, 8 


— 


tum | 
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tum. having decided it in his. favour, the 
Count ſucceeded quietly. to the enjoyment. 
of his conqueſt, | After a few years however, 
the young Conraddin with a ſpirit of ad- 
venture far beyond his age, ſeconded by has, 
friend and couſin Frederic of Auſtria, as 
young as himſelf, prepared. to aſſert the 
rights of his houſe. They were both of them 
met, defeated and taken by the inexorable 
Charles, whoſe treatment of them on this 
occaſion. forms a. caſe in the law before us, 
about which there has often ſince, been 
much difference of opinion. Unwilling te 
incur the character of a tyrant who could 
himſelf bear all the guilt of blood and mur - 
der, he reſolved to adopt a conduct infinitely | 
more prejudicial to the rights of mankind; 
ſince men may guard againſt what all allow 
to be forbidden, but can never eſcape the 
murder which is ſanctioned by. law. . Aſems 
bling therefore the judges, he brought his 
priſoners before them, and after having heard 
with care (to uſe the expreſſion” of the hiſ- 
torian,) © all the reaſons that could 6e drawn 
from law, and the jus publicum,” they were 
Found guilty of akne end condemned to 
Vor 1, 5 eee fuer 
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ſuffer death on the "ſcaffold. (0 They were 


accordingly led into the market place, 
after baving been reproached with their 
erimes, and forced with a refinement of 


eruelty to aſſiſt in the chapel at their on 
funeral ſervice, they patiently een to 


the e of _e executioner. 


When we confider 1 in + this remarkable 8 
that neither ConRaDDiN nor his couſin 


FxrDERT were at all dependent upon 


Charles; that allowing him to have been the 


awful king, they owed him no allegiance, 
| that they came in arms as open enemies, and 


made war upon him according to the forms 
of war ; we ſhall find difficulty in diſcovering 


by what maxim of juſtice they could be con- 


demned- Carrying the rights of war to their | 
utmoſt extent, Charles after the battle might 


| hive u Oy" in ee TTY 


* c) as antient cle hiſtorian gives the n ac- 
count of it. . Illuec fit aſſambler pluſeurs Seigneurs de 


© loys, et autres ſages hommes, & jugierent que par droit 


« il devoit avoir les chices coupẽs, comme cil qui eftoient 


„ coupable de la malveſtie et defloyeaite' eſgenẽe.“ 
Guillaume de Nangis. Ann. de St. Louis. 267. See alla 


Velly Hiſt, de Fr. & Giannone. 19 2. | 
„„ 
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or with ſtrong. hand might have ſwept them 


from the world, as enemies with whom he 
never could be ſafe. That he could condemn 
them according to the forms of a judicial 


proceſs, can only be attributed to the pecu- 
liar irregularity of the age. At the ſame time 


| it deſerves to be marked as a fact well worthy, 
of notice, that while every thing ſeemed to 


bend before the fortune of the houſe of An- 
jou, a man was found adventurous enough 


to queſtion the validity of the ſentence, and to 
write a book to prove that it was contrary to 


the law of nations. This was Succuria, a 


civilian of thoſe days, (4) and his bock, 
whether well or ill executed, preſents us I 


believe with the firſt inſtance of the law of 


nations conſidered of importance enough to 


be treated as a ſcience, The ' caſe however 
continued on the records of the world, ant 
ſtreſs was laid upon it three hundred years 


afterwards, by thoſe who condemned the un- 
fortunate queen of Scots, (e) 


More chan A century after this, (i 3800 the 1 
dame family furniſhes us with another en- 


(d) Burigny Hiſt de $icile, 2. 174. 
(.) Camden's Eliz. Pp. 376. | 


8 2 N 1 
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b ample of the ſame ſort of violence. Jane, the 

_ deſcendant of Charles, having adopted the 
duke of Anjou, brother to Charles the Sixth 
of France as her heir; the duke of Durazzo, 
ho was next in ſucceſſion, made war upon 
her, and became maſter of her perſon. As 
her own right to the throne, had never been 
doubted, there was not a pretext to put her 
to death; but Fane in the courſe of her reign, 
had been' guilty of infidelity and murder, and 
the laws of nations of thoſe times, which 
permitted every irregularity, Teemed even to 
command, what certainly was but retribution. 
However ſacred therefore the inviolability of 
crowned heads may be conſidered by more 
regular maxims; the maxims then in exiſtence 
called loudly for her puniſhment, and ſhe 
was ſtrangled in conſequence, by order of 
her conqueror, as ſhe herſelf had ftrangled 
her firſt huſband Andrew wel T_T fome | 
ears before. ( ＋ Pp. 3! 


6 The a. execution of: officers eter ; 
having behaved gallantly at their poſts thou gh 
* to ſubmit to ſoperiour n is Rill 5 
| ( f ) Paſquier recher, de l Fr, 6. 26 —Giaunone 23. 12 
leſs 
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leſs to be Amed We obſerved inftances | 
of this in all the periods we have yet touched 
upon, and it continues during that imme-" 
diately before us. The whole of the garriſon 

before which RIcHARPD the Firſt loſt his life 
_ were immediately put to death by that prince, 

except the ſoldier by whoſe arrow he fell. 
But though pardoned by the king, in whom 
the ſeeds of true magnanimity ſeem only to 
have been ſtifled by the barbarity of the 
times, he was but reſerved for a ſeverer 
vengeance; being unmercifully flayed alive 


by Markadeus ſecond 1 in ee. 60 


| The no” An 1 af; Ii kava Sir 

| William Wallace in 1305 is a diſgrace in- 

delible to the Engliſh name and the character 
of the age. | 


In 1414 Beurnonville commander of Soiſ- 
ſons for the duke of Burgundy, being forced 
to yield the town after a vigorous defence, 
was taken deliberately. to Paris, and, led to 
execution like a criminal, in revenge for the 
"_— of Hectar de 1 Killed during 


(8) Hoveder, p. 791. | | 
JX 
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the ſiege. (5) I paſs over the condemnation _ 
of the famous Joan d Arc, ſince (however it 
may ſully the reputation of the duke of Bed- 
ford for not ſaving her life,) the avowed 
motive for her death, was her being an en- 


chantreſs and an heretie, and therefore it 


cannot in any ſort be brought under the cuſ- 
toms of war. () Too many examples how- 
ever may be adduced in ſupport of the point 
in queſtion, and it is remarkable that they 


occur moſt frequently in the very century | 
from which a celebrated hiſtorian looks back 


upon the progreſs of mankind from the bar- 
barous ages, and pronounces it to be im- 


menſe; they occur alſo under characters 
which we are actuſtomed to n wn fa- | 
vour and reſpect. Rs | | 


At che gane of Rouen, mentioned before, 


HzxRY the Fifth reſerved by an expreſs 
cle of the ene a certain n of 5 


685 Modlretes ad an. 1414, v. 1. ch. 121 His head 


| was ſtuck on a hosa and d l body 2 8 up by the arm· 
_ pits, 


(i) See a Man able but Parti account of boy pro- 


8 3 aneh. 


men 
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| 6 men on whom he mould be allowed to exer- 
cate his wn of 5 els | 


110 142 1 as the dag of "oe 8 the 
Govetnar, in order to inſpire an irreconcile- 
able hatred into his ſoldiers againſt the 
' Engliſh, ent his priſoners regularly to an 
Elm, (which on this account was, called the 
Elm of Vaurus,) where they were hanged | 
| without mercy. « Let them be carried to 
„ my Elm,” were the words of the inexora- 
ble ſentence, : The Engliſh of courſe retaliated, 
and with comparative mildneſs, contented | 
| themſelves on the fall of the place, with 
putting to death fix of the principal officers, 


at the head of whom was Vaurus him- 


Jen. (8) THT 


In 1431 the PR We of Guerron, a : 
garriſon in Champagne, being preſſed to ex- 
tremity by Luxemburg, a French general, 
could only ſave the majority of his ſoldiers 
by yielding up every fourth and ſixth n man Na 
the mercy of the conqueror. . 
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The garriſon paſſed in view before Lux 


emburg, the victims were choſen, and exe- 


euted on the ſpot by one of their own body, 
who was forced to ſerve this bloody off ce. 6 ) 


bas 1476 y find a ſtrange law of war which | 


in theſe days would be held equally infamous. 


The duke of Burgundy having beſieged 


: Nanci; efforts were made by ſeveral gentle» 


men to throw themſelves into the place. One 
of them being taken in the attempt, the duke | 


| ordered him to be immediately hanged, / * 


ing that it Was confrary to all the rights of War, 
when a general had begun the fiege of a town, 
and the fire of the artillery had commenced, for 


any one to attempt to enter the fortreſs i in arder 


to defend it. Commines who gives the ac- 
count adds that this was really the cuſtom in 


Spain and in Italy. (m) In 1479, Maximilian 
Ri archduke of Auſtria, being arreſted three days 
in his progreſs by Raimonet commander of 


the little caſtle of Malauny near Terouenne, 


that governour was inſtantly hanged on the 


ſurrender of the caſtle, (2) Ne three hun- | h 


2) Monſtrelet ful. an. e, 8 

(en) Commines, L. 5, ch. 6. 
10) Contin, wed Homage p. 77. | Pen 
dred 
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dred years from the time of Ricuary I. 

vhen ſuch enormities were moſt frequent, 
had thus produced no amendment. The 
latter days of Maximilian come within the 
period to which the maxims and politics of 
later times are uſually traced; but all through 
the century in which his name ſo often ap- 

pears, the cuſtoms of war are peculiarly 5 
e my 


| The cruel = 2 ravages hot the Wenn 
: Foe Engliſh are ſaid to have been ſuch, that 
neither man nor woman was to be feen in the 
whole country of Caux, except the garriſons : 
of fortified places. (o) Nor can there proba- 


bly be a more feeling deſcription of the miſe- 
ries of war in theſe barbarous times than the 


following tranſlation of Speed from Polydore 
Virgil. While the Engliſh and French 
« (quoth he) contend for Dominion, Sove- 
6 raignty, and life itſelfe, mens goods in France 
e were violently taken by the licence of warre, 
Churches ſpoiled; men every where, mur- 
& thered, or wounded, others put to death, or 
« tortured ; Matrons raviſhed, Maydes for- 
* cibly drawne from out their parents armes 


e) Croton de France. 124. 


. 


E. 
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to bee deflowered, Townes daily taken, * 
6 ſpoiled, daily defaced, the. riches of the 
inhabitants carried whither the Conquerours 

« thinke good; - houſes and villages round 
about ſet on fire: : no kind of cruelty is left 
e unpractiſed upon the miſerable French. 
N either was England her-ſelf void of theſe 

* miſchiefes, who every day heard the newes 


« of her valiant Childrens funerals, flaine in 
F & perpetual ſkirmiſhes and bickerings, ; her 


s penerall wealth continually ebd, and wained, 
* ſo that the evils ſeemed almoſt equall, and 
„the whole Weſterne world echoed ' the 
« groanes and ſighes of either Nations quarrels, 
I being the common argument of _ and 
"0 eee throughout Chriſtendom. 40 28 


rags however as this picture hs repre- 
ſented the Engliſh in their mode of making 
war, we have authority for believing that 
they exceeded all other nations in the regu- 
— larity of their proceedings, at leaft according 
do the ideas of the age. The devaſtations 


that have been deſcribed were therefore com- 


mon all over Europe, and miferable indeed 


(2) Speed. p. 668. RE 
1 „ muſt 
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| muſt have been the lot of the world ) We 


cannot then agree with the remark of Dr. 


| Robertſon, (as far at leaſt as it may be Tup- 
poſed to concern the law of nations,) that 


the progreſs which mankind had made 
towards order and refinement, from the fall 


of the Roman Empire to the opening of the 
_ fifteenth century, muſt appear immenſe. (7 


Much no doubt had been done, towards the 
melioration of municipal eſtabliſnments, much 


in ſome of the ſciences, and in many of the arts: 


but of the law of nations, as founded on the 


principles of Humanity | and Juſtice, men 
ene mes to have thought 


- While ſack poor reſpedt was. thus paid to 
the lives of perſons who according to every 
prong of ee as not EY to 


(70 Phitip a Commines ie lived long in the * C7 


Wes which moſt of the inhuman practices that have 
been mentioned tooc place, has this remarkable paſlage. 5 


« Or ſelon mon advis, entre toutes les Seigneuries du 
monde dont Pay connojffance, ol la choſe publique eſt 


. mieux traitée, et 09 il y'a nuls edifices abbatus, ny 


« demolis pour guerre, c eats Ig 1 3 


« malheur ſur ceux qui font la guerre.“ L. 5. ch. bh 


i CHAN Fs Introd. 8, 2 2 


7 
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the principles of ſtrict right, were entitled to 

them, we cannot be greatly ſurpriſed that even 

during times of peace, liele ge was. ä 
to their _—_ vid | 

The power of MOON at ipleaſirs.o over 50 

R earth, i is one of the natural rights of man- 

kind; and though this right has been cur- 

| tailed: in conſequence, of the inſtitution of 

property and dominion, ſo that men have. 

no longer the liberty of entering at will into 


one anothers territories; yet whenever this 


is done, the utmoſt that ought to enſue is im- 


mediate expulſion. The right to detain them 

| priſoners can never be juſtified; and is ſtrenu- - 
| ouſly denied by all chriſtian civilians. Never- 
theleſs, we ſaw it univerſally exerciſed under 
the Greek and Roman law of nations, (s) 
and notwithſtanding the efforts of the Chriſ— 
tian Church, the practice was by no means 
worn out during the period before us. A 
great number of examples might be adduced 
to prove this. I ſhall confine myſelf to thoſe 
few which were of the greateſt conſequence 
0 8 ; _ N from the ſscredneſs of”. 


7 Ses chap. v vi. 


1 5 character 


-Þ tub 1 An Bott LOS «pp 


C 
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character in thoſe concerned, made every 
attack "uy mana e e the 


Poſſibly the cles Norman e 
. Aud if ſo, the whole tenour of our laws, and 
by far the moſt important tranſactions of the 
earlier part of our hiſtory, may in ſome mea- 
ſure be attributed to the exiſtence of this 
unjuſt cuſtom. In the year 1062, HAROLD 


duke of Weſſex, an aſpirer to the crown of | 


England, was driven by a ſtorm into one of 
the ports of the earl of Ponthieu on the coaſt 


of Normandy. There was no war at that time 


between the countries, but the Earl imme- 
diately ſeized him, in order, according t to the 


_ . cuſtom of the age, to make advantage of his 


ranſom. The priſoner however Was de- 


manded by the duke of Normandy his ſupe- | 


riour lord, not, as it might be thought, to te 
ſet him at liberty without recompenſe, but 
before he gave it, to exact from him an oath 
that he would not oppoſe him in his own 
deſigns upon the throne. , HaroLD declared 
the oath void on the plea of 6 Dureſe,” and 
purſuing his fortune obtained the crown. 


| TN he flimſy title of Wü received no ſmall” £ 
8 _ : 


d 


* 
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ſupport i in the eyes of men from this ſuppoſed 
perjury of the duke of Weſſex, with which 


he did not fail ant to . 


on (2) 4 = 


A more celebrated as." of this Gore of 
injuſtice, appears in the caſe of, Ricnarp 
5 the Firſt. 


It is wt "TVET that that prince on lis 
return from the Holy Land, was ſhipwrecked 
in the Adriatic, and endeavouring to paſs 


N through the territories of the duke of Auſtria, 


was arreſted, thrown into priſon, and after- 
wards ſold to the emperor Henry the Sixth. 


Although this as might be expected, raiſed 
much indignation among his fubjects, and 


actually called down the thunders of the 
Pope, to whom he appealed, againſt the 


authors of his misfortune ; yet no mention 
ſeems to have been made of the tranſaction, 


as a breach of the cuſtom of Nations. The 


one ſeems to have ariſen from affection; the 
other from the reputation he had acquired 
in the ſervice of CHRISTIANITY, and the | 


Mat. Par. p. 7. 


ones Will of Maint. L. 2 5. 85 L 2 f. 6. 


well | 


_ 
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well „ n ie that no one who had aſſumed 
the croſs ſhould be interrupted by any act of 
hoſtility from enemies at home. Neither 
the repreſentations of the See of Rome to 
Henry and Leopold, nor his own complaints, 
which reſounded throughout Europe, make | 
the leaſt mention of it, as a violation of 
public law: on the contrary the affair in the 
meaſures that were taken upon it, ſeems to 
have been nothing extraordinary. Henry 
writes an oſtentatious account of the arreſt to 
Philip of France as a fortunate event which 
would pleaſe him, and claims merit from the 
tranſaction. (r.) The immenſe ranſom of 
100,000 marks was demanded, ſeveral ſevere _ 
articles were preſcribed, and ſixty-ſeven 
hoſtages agreed upon for their perform- 
ance, (x) as if he had been taken priſoner in 
open battle. The ranſom was regularly raiſed _ 
according to the feudal proviſions for ſuch 
caſes, and his mother Queen ELEANOR took 
a voyage to Germany for the ſettlement of 
the affair. Before it was completed however, 
there were many Wt with the King 


(A) l 410. Heming. cap * OS 
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of France who wiſhed to purchaſe this ill * 
trious captive, and it was owing chiefly to 


the veneration which the princes of Germany 
had conceived for him, that the ſale did not 
| actually take place. (y): The ſale of priſoners, 


it is to be obſerved, ar a matter of property, 
was perfectly within the rules of nations then 


in practice, as we ſhall Ee” have Occar 


hon to e 8 N 


Two Wadde years jp Pa we e find 2 
remarkable inſtance of the ſame kind. In 


1406 RoBxRT king of Scotland, dreading the 
violence of his brother the duke of Albany, 


reſolved to ſend his ſon and heir James, for 


ſafety as well as for education, to France. 


The young prince ſailing along the coaſt of 


- Norfolk in his paſſage, and being ſeized with 


Hneſs, had the imprudence to venture on 
ſhore, He was immediately arreſted by the 
people on the coaſt and conducted to HENRY 
the Fourth, who ſenſible of the value of ſuch 


an inſtrument againſt a nation with whom 
there was almoſt perpetual war, detained him 
captive. . There Was however at that. time 


9 Rai ber. Sub an. 1194. 


u 


/ 
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no war between the countries, and James 
even came provided with a letter from his 
father to Henry, in caſe he ſhould be obliged 
to touch in his dominions. His captivity 
laſted eighteen years; during which, as the 
only palliation that can be offered, no care 
was wanting to complete his education. At 
the end of that time he was not releaſed but 
on the payment of a regular ranſom of forty 
thouſand marks, and ſwearing to preſerve a 
oP between _ e 10 


The next century ſaw the db Aill = 
Auer and it is om. ares _ which fur- 
| niſhes che caſe. „ 


FR I 1506 the as Philip, Lin of 
| Caſtile in. right of his wife, paſſing through 
the channel from the Low Countries to Spain, 
was forced by a tempeſt into Falmouth, where 
| he landed, © weary and ficke,” ſays Speed, 
with the violent toſſings of the ſea.” The 
news of his arrival (to purſue the account) 
ſtirring ng up 1 men in teen thereabout, 


bs 15 TH 299 300 | 


vor. . Ta 
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Sir Thomas Trenchard, with the ſudden forces 
of the country, not knowing what the matter 
might be, came thither, and underftanding the 
quality of the ſtranger, ſent off poſt to Court 
for inſtructions. Sir John Carey alſo came 
down to the coaſt with a troop. of armed men, 
and Philip fearing conſtraint, becauſe they dur/? 

not let him paſs without leave of the king, was 
obliged to yield to his fortune. HuNxy the 
Seventh, at that time upon the throne, knew 
the value of this opportunity too well to let 
it flip, nor would he ſuffer Philip to depart 


the Earl of Suffolk, his rival, to whom Philip 
had till then afforded an aſylum. (y) Such 
were the maxims and conduct of States 
during the times before us, in caſes where 
juſtice and the laws of hoſpitality, even as 
practiſed by ſavages, called n for the re- 
n (=) | 
„ While 

00 76 „ 
+ (=). The practice was not worn out even ſo low down 
as the laſt century; Cardinal de RicHELIEv, whoſe progreſs 
was ſeldom retarded by ſcruples, having arreſted the Elector 
_ Palatine, who had ventured into France upon the ftrength 


of being at peace with that kingdom. The real motive for 
his impriſonment, which was a very cloſe one in the Bois de 


Vincennes, 


the kingdom, till he had extorted from him ; 
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© While things during a flate of peace ore 
ſo much the appearance of war, it was not 
unnatural for the great men of thoſe times to 
view one another with a jealouſy that was 
perpetually on the watch; and the manner 


in which this jealouſy diſplayed itſelf will fur- 
niſh the r next W eh of our conſiderations. | 


The mat Fa at's — men are ren- 
dered uſeleſs, and are therefore diſſipated by 


the protection of the laws; but the fears of 


kings, who are the repreſentatives of whole 


ſtates, and who are therefore independent of 


all tribunals, can never be laid aſide, except 


through the influence of good morals; and 


where theſe are unknown, diſtruſt muſt be ; 
univerſal. Hence the precautions which States 
are conſtantly taking one againſt another; and 
hence, during the ages in queſtion, the fear 


even of perſonal violence was indulged, and 


Vincennes, was his deſign to treat for the army of the 
deceaſed Duke of Saxe Weimar; the aſſigned reaſon, the 
right which all nations. had to arreſt ſtrangers who came 
into the country without à ſafe conduct. See Bougeant's 
Hiſt, de la P. de Weſtph. L. 5 8. 60, 


— — 2 MAG E eee ode da ee a et * * 8 
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for the moſt part provided againſt, whenever 
N Kings or Generals came into contact with 
one another. Of this there is a variety of 
inſtances, and none ſo remarkable as that ex- 
hibited perpetually by two Sovereigns who, 
from their weight and power, the one in tem- 
poral, the other in ſacred matters, were with- 
out conteſt regarded as the heads of Europe. 
The continued claſh of intereſts which di- 
vided the Popes and the Emperors, it is not 
our buſineſs to examine. It is well known, ; 
however, that the former boaſted themſelves 
the ſucceſſors of Saint Peter; the latter of the 
antient Cæſars; in virtue of Which, they both 
equally claimed ſuperiority over each other. 5 
This, as might be expected, produced 4 
laſting jealouſy; and as the ceremonial of 
Europe ordained that the Emperors ſhould 
receive their facred unction from the hands of 
the Popes, it was uſual, previous to the com- 
mencement of a ceremony where they were 
to approach. ſo near to one another, for each 
of them to take an oath 7hat they would not 
be guilty of aſſaſſination during its perform- 
ance. This remarkable oath was duly admi- : 


niſtered to FREDERICK BARBAROSSA and 
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Apzian IV. upon the coronation of the for- 
mer at Nome, 1 in 1155. (9) 


33 has ſet 8 us, wh great 
| livelineſs of colouring, the mutual diſtruſts of 
CHARLES the Bold, and LEWIS, the Eleventh. 


.. " Alter 65 battle of Mont 7 heri, a treaty. was 
ſet on foot between thoſe two famous rivals, 
which was ſoon conchided at Conflans. While 

the negociation went on, there was a ſuſpen- 

ſion of arms, during which they had ſeveral 
conferences together, between Paris and the 
| Burgundian camp ; and one day the Count 
ſuffered himſelf to return with the King 


within the very ramparts of the town. In 


modern times ſuch a procedure would not 
have been reckoned UNCOINMON 3 it would 
have cauſed neither ſurpriſe nor fear; the 
Count, however, is related to have been 8 
aſtoniſhed (out eſbabi) at his own raſhneſs, 
though he put the beſt face upon it; and 
when it was known at the camp, the whole 
army was filled with conſternation. - The 
ſoldiers, WH: were amuſing themſelves in the 


(a) Valtaire. Eſp des Nat, * 
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fields without the intrenchments, were imme- 
diately called in, and the generals aſſembled 
together in council, where, after many mur- 
murs at the rafhneſs of their leader, the 
Marechal de Bourgogne ſpoke as follows :— 

If this. young madman has thus gone to his 
a ruin, do not let us on that account be the 
< ruin of his family and ourſelves : let every 

% man retire to his poſt, and be prepared for 
< the worſt; we are ftill ſtrong enough, if 
e we er together, to reach our own fron- 
te tiers.” Soon after this, the Count returned 
ſafe ; and, upon ſeeing the Marechal de Bour- 
gogne, cried out, © Do not blame me, for 
know my own madneſs.” All the army, 
ſays the hiſtorian, praiſed the honour of 
the king for not ſeizing him while in his 

power; which, however, it was not again 
thought prudent to tempt. (5) It is need- 
leſs to obſerve upon the cuſtoms of that time 
in which praiſe could be given to a man 
for not doing what, according to our preſent 
ideas of juſtice, would have drawn upon him = 
the univerſal execration of Europe. 


(% ny L.. Ch 13. 
8 „„ © When 
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When the ſame Monarch was invaded by 
Lakai the Fourth of England, he wiſhed 


to avoid extremities by negotiation ; and for 
that purpoſe demanded a conference with the 


King at Picguigny. The diſtruſt of the times 


made it impoſſible for theſe two crowned heads 
to meet without precautions, which would diſ- 
grace a modern tranſaction of the ſame kind. 

Upon a bridge over the Somme was erected a 
barrier of ſtrong trellis-work, ſuch as forms 
the cages of lions, the bars extending no far- 
ther aſunder than to admit a man's arm with 
eaſe. Four gentlemen of the king of England's 
party were admitted on the French ſide, to 

ſee, ſays Commines, what was doing among 
them ; and, as many from their party, and for 
the fre purpoſe, on the ſide of the Engliſh. 
In this manner it was that the heads of the 
two greateſt nations in Europe were obliged 
to meet (c) in the courſe of a tranſaction 
© which of all,others demanded confidence, and 
De IR, namely, the ſettlement of peace. : 


4.1.35 


This mods of meeting on e ſides of 
a barrier, was at that time common; Lewis 


— BS 


(e) Commines, 14 Ch. 9. 10. - : 
Jef 7 T4 nm 
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had taken the ſame precaution before, in-his 
interview with his own conſtable St, Paul, 
upon the bridge of Noyon; (4) and the 


Dauphin his uncle had ſet him the example 


at his meeting with the Duke of Burgundy 


eon the bridge of Monterau Faut Ro 2 ; 


1 


indeed the r ma his life. 


| While ſuch was the conduct of crowned | 
heads and men of power towards one another, 
It was almoſt a neceſſary conſequence that 
thoſe who were only their repreſentatives 


ſhould experience a treatment, and live under 
cuſtoms, at leaſt as irregular, The facts re- 


lating to the conduct towards Ambaſſadors 


and Heralds, during theſe times, evince it but 


too fully. Edward the Black Prince, who 


Was the flower of chivalry, and whoſe courteſy : 
in war will be renowned as long as our lan- 


guage ſhall exiſt, was himſelf, according to 


our preſent maxims, not without fault in this 


reſpect; and his conduct towards Charles V. 
of France, together with the deliberate advice 
of his council, as defcribed by Froiffart, will 


et before us very plainly the lax ideas upon 
this ſubject that were then entertained, 


- 4) Canine L Ch. 5 5 
( 3 When 
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When Charles V. ſent Envoys to him at 
Bordeaux, to ſummon him to anſwer certain 
complaints which were preferred againſt him; 
he was at firſt, ſays Froiſſart, quite melan- 
. choly at the affront. His barons and knights, 
(ho it muſt be obſerved were then the moſt 
courteous and moſt accompliſhed in Europe,) 
counſelled him to put the meſſengers to death, 
as the beſt recompence he could give them 
| for their freedom ; but this he forbade. Un- 
derſtanding, however, that they had come to 
him without a ſafe conduct, he ordered them 
immediately to be purſued, taken, and thrown 


into priſon, which was executed with joy, 


adds the hiſtorian, by his council. (e) This 


conduct of the Prince of Wales made Charles 


more cautious in his declaration of war againſt 
his father, to whom, fearing perhaps the ſame 
ſort of treatment, he ſent his defiance by the 
hands of a mere ſervant; and the Ambaſſa- 
dors at that time at the court of England, 
are repreſented as raus joyeux when they found 
themſelves ſafe within the fortreſs of Boul- 
logne. (/) Villaret in repreſenting this face 


(e) Froifſart, * Ch. 248. 
G 4. Ch. 251. 


obſerves 
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obſerves that the French King ſent his de- 
claration by a ſervant, fearing that the /aw of 
nations would not be more reſpected at Lon- 
don than it had been at Bordeaux. (g) | 
The term Law of Nations, however, is his 
own ; Froiſſart relates the naked circumſtance 
of the cafe, and does not feem even to hint 
that the procedure of the Prince was contrary 
to the notions of right at that time received. 
In fact, notwithſtanding the chivalry of the 
age, which, as will be ſeen, produced much 
change'in the laws of war; caſes of nicety 
were too little underſtood, and cuſtoms were - 
far too irregular to build upon them as a 
ſettled ſyſtem; Villaret therefore, not only. in 
this, but in other inſtances of his excellent 
work, goes too far in attributing any preciſe 
idea of the law of nations to theſe ages, which 
he conſtantly does when he fpeaks of their 
violation. In 1 350, Raoul Comte d' Eu, con- 
ſtable of France and priſoner of the king of 
England, obtained leave to return home on 
his parole to procure his ranſom, and treat 
of ſome matters of ſtate. His conduct at 


(ze) Hiſt. de Fr. 1. 389. 
| | Caen, 
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Coon where he ad been taken, is allowed | 
to have been ſuch as to render his fidelity to 
France ſuſpected ; and he was painted to the 
king, Joan II. as a partizan of Epwarp, 

come to ſtir up ſedition. For this, and for 
other treaſons which it is expreſily ſlated he 
| had confeſſed, he was beheaded ; and Villaret 
calls this, not only à breach of the law of 
France, but of the law of nations. (5) In the 
forms of his proceſs, that the laws of France 
were violated, may poſſibly be true; and un- 
doubtedly according to the comprehenſive and 
ſcientific mode in which the law of nations 
has been treated by the moderns, Jonx may 


be ſaid to have been guilty of a breach of 


that law alſo, by executing a man who,though 
his own ſubject, was, as a priſoner of another, 
civilly dead with reſpect to him. But whether 
the ſtate of the law in ſuch times as we have | 
| deſcribed, admitted of ſuch nicety of ſpecula= 
tion, and whether, conſequently, Villaret has 
not, in common with others, fallen into the 
fault of ſuppoſing the law of nations to be 
always the ſame, may be e a reaſonable | 
queſtion. - 


00 Hit. de Fr. 1. 15. 


Inſtances 


284 "HISTORY OF THE LAW IN EUROPE, | 


Inſtances in truth perpetually occur, both 
before and after the above-mentioned tranſ- | 
action of the Prince of Wales, in which the 
rights of ambaſſadors and public meflengers 
were ſet at defiance, In the year 1258 
ELIZABETH, queen dowager of Sicily, ſent 
ambaſſadors in behalf of her ſon to Main- 
hol, who had poſſeſſell himſelf of the king- 
dom; and theſe deputies exerciſing their 
function with too much freedom, were ſeized 
and put to death by that - hardy uſurper. (7) 
The Amba'ladors alſo whom ſhe ſent to the 
PoPE on the ſame ſubject, by his contrivance 
met with the ſame fate. (#) In 1350 the 
Pope's legate, the repreſentative, not merely 
of a temporal ſovereign, but of the ſpiritual 
Father whom it was impiety to oppoſe, was 
hung up by the heels by Don PzDpRo, king 
of Arragon, till he took off an excommunica- 
tion he had ventured to publiſh ; (/) and in 
1464 Lewis XI. in the cafe of the arreſt of 
Rubempre, by the Count of Charolois, held 
publicly by the mouth of his chancellor, be- 


(i) Burign. 2. 128. | 
PR... 
(!) Mod. Un. Hift. 17. 195. 


* . 2 „ 5 fore 
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fore PHIL I duke of Bund UND; that the 
orders he had given him [Rubempre) to arreſt 
the agent of Britany going to the court of Ed. 
ward IV. his enemy, were perfectly legitimate, 
| although at that time chere was CHD between 
Britany and France. ( 7 8 


hut if theſe proceedings ſhould be eſteemed * 
mere violations of law, (and it muſt be ac- 
knowledged ſome of them are quoted more 


With a view to ſhew what was actually done, 


than what was abſolutely legal;) there is 
dne caſe in the thirteenth century, ſufficiently 
remarkable, and which is expreſsly ſtated to 
have been the conſequence of received cuſtom, 
The patriarch of Jeruſalem, ſays Joinville, had 


become the captive of the Emirs of AÆgypt, 


« Suivant la coutume alors uſitee en PAyEn- 
«© NIE, comme en CHRETIENTE que quand 
* deux princes eſtoient en guerre, fi Pun deux, 
< venvit & mourir, les Ambaſſadeurs qui Ss eftorent 
* envoyes VESPA aemeurioent, priſon- 
A niers er eſclaves.” (2) It may be ſuppoſed 
that this law of nations related only t to the 


wes Comms LE Ch. e 
(u) Tein vie. de St. 1 P. 67. 


ID 5 PE | practice 
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Practice of war between Chriſtians and Sa- 
racens, which, as we ſhall ſee, was often very 


different from that of the Chriſtians among 
one another; the paſſage cited, however, ob- 


ſerves expreſsly that it was the cuſtom n 
Chri Niant as well : as Pagans. | 


| Be ibis as it may, theſe examples, taken 
from the hiſtory of various nations, and va- 


rious parts of the period before us, demon- 


ſtrate the little regularity that had hitherto 


been introduced, even into a part of the law 


of nations which on account of its neceſſity is 
almoſt the firſt that is attended to by all com- 
munities. The very heralds, without which 
war can hardly be carried on, were not al- 


ways ſafe. The duke of BeprorD, regent 


of France, the moſt accompliſhed prince. of 
his age, loaded the Guienne herald, ſent to him 


dy the famous Pucelle, with chains; (o) and 


though there is nothing which appears to 


have ieee our EDWARD IV. for 


0 Villacet, 3 408. rend he might be ale aby 


the circumſtances of the times. The duke fought for his 
nephew, crowned king of France; ; the herald ſummoned. 
him to yield up the kingdom to Charles VII. the true king, 
| and things were thus i in a tate of civil war. 


cruelty 


\ 
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eruelty beyond other generals of the time, yet 


when Lewis XI. commanded one of his 


ſervants, who was not a regular herald, to 


aſſume the habit of one, and bear a meſſage 
from him to the Engliſh camp, he is ſaid by 


Commines to have fallen upon his knees and 


bewailed his fortune, as one ſent to inſtant 
death. () Molly makes a queſtion upon 
this, whether the circumſtance of the meſſen- 


ger's not being a regular herald, would have 


entitled Edward to have uſed violence to- 


wards him. (9) The queſtion i is not incurious, 
as the laws concerning heralds were, from 


their univerſality, part of the laws of nations; 


and they were known by a particular habit, 
which it would have been dangerous if every 


one had been allowed to aſſume at pleaſure. 


As it was, the meſſenger | (there being no 
|| herald in the camp of Lewis,) was obliged to 
make himſelf a coat of arms out of the enſign 
belonging to a trumpet, (7) and poſſibly his 
Fright might have ariſen from his knowledge 
that he was ſo far an impoſtor, as not to have 
been Nee cloathed with the character he 


0) Commines, L. 4. Ch. 7. 
() De Jur. Mar. | 
(r) Commines. ub, ſup. 
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288 HISTORY OF THE LAW IN EUROPE, 
was about to undertake. If this were ſo, it 
is a remarkable part of the law of nations. In 
the preſent day, any one taking upon him the 
enſigns of office, and actually employed by 
men having ſufficient authority, would be 
conſidered in his Perſon as ſacred and in- 

| viehable.” 145 f 


In times like theſe, men had not quitted 
the only, or at leaſt the chief mode by which 
miſtruſtful and perfidious nations endedvour i 
to exact the preſervation of good faith. We 
ſhall perhaps, in a future work, have occaſion 
to treat of the general ſubject of Hofages : 
but as this is merely an hiſtorical enquiry, it 
will be ſufficient in this place to mark the 
ideas entertained at this time of the rights 


concerning them. They were violent to a 


: degree of cruelty and blood, it being Hema 
gined (and the practice accorded with the 
theory,) that an hoſtage was delivered up 70 
the abſolute will and licence of the perſon re- 
ceiving him; and as good faith was no part 
of the character of the times, the lot of theſe 
unfortunate men but too often challenges our 


pity. Severe impriſonment, mutilations, and 


death 1 in cool blood, attend them every where | 
| 5 | OT 
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_ throughout | the hiſtories. The Emperor 
HenRy VI. returning from the conqueſt of 
Sicily, carried away with him the principal 
lords and prelates of that kingdom, as hoſtages 
for the fidelity of the reſt. The kingdom 
riſing againſt him in his abſence, they were 
all puniſhed with the loſs of their eyes. (s) 
The city of Moiſſac in Gaſcony, haying given 
| hoſtages to ſurrender by à particular period 


if not ſuceoured, the duke of Anjou, ſays 


Froiſſart, came there with his army and 
boſtages at the appointed time, and prepared 
to put them to death, in caſe the commanders 


broke their faith. The town rowing the 


| lan of war, ſurrendered immediately. 09 


: But the moſt ample elucidation of the cuſ- 
tom is to be found in the hiſtory of the ſiege 


of a little caſtle in Britany belonging to 
Robert Knollys a famous general of Edward III. 


It is attended with ſuch regular and deliberate 


eruelty, proceeded ſo plainly upon principles, 
and deſcribes ſo fully the manners of the 


time, that it deſerves to be related in all its 


| circumſtances. | 


() Heiſs. Hiſt. 5 1 12 an. 120% 
(t) Froiſſart, v. I. ch. 320. 


Vor. I. 3 : 2 Knollys, 
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" Knollys, lord of the caſtle of Derval, near 
Breſt, being called away to that city, left it 
| beſieged under the command of James Bruce 

(or Brofſe}. The French preſſing the ſiege, 
Bruce * to ſurrender, provided it was 
not relie ved within a certain time, and gave 
hoſtages for the performance of his agree- 
ment. In the mean while, Knollys return- 
ing from Breſt, ſent word to the French com- 
mander (who waited without hoſtility, the 
expiration of the time appointed, ) that he 
would not keep conditions made in his ab- 
ſence by a perſon who had not ſufficient 
power, and bade him retire or he would 
attack him. The French replied that they 
would keep on the defenſive till the end of 
the period fixed for delivering up the caſtle, 
and they ſhould then know what part to act. 
Ihe points of difference 1 in this curious caſe, 

which was plainly a Sroxslo, as it is called 
by writers on the law of nations, are not 
now before us; we have merely to mark the | 
fate of the hoſtages. Upon the expiration of 
the term, Kno/lys perſiſting to keep the 
caſtle, the duke of Anjou who had taken the 
command. of the fiege, and who, according 
to the hiſtorian from whom I extract this 
8 „3 | ” | account, 


gs Fi 7 
A y 
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account, was as brave and generous a prince 
as any in Europe, was embarraſſed what to 
do with the hoſtages he had received, and 
aſked the advice of Garcias du Chatel. The 
latter, „ho knew what humanity demand- 
« ed, not leſs than - what the law, of arms 
« awarded,” told him that althoug "The rigour 
of war gave him the right to put theſe- unfor- 

tunate men to death ; yet as it was not their 
fault that Knollys continued obſtinate, it 
would be more merciful to reſtore them. 
The duke acquieſced, and du Chatel con- 
ducted them out of the camp. In this ſtate 


of the affair, he Was met by OLIveR. de 


CrissoN, one of the moſt diſtinguiſhed of 
the French generals, and ſirnamed, for his 
| ſeverity, the- ber, who brought back the 
hoſtages to the duke, and repreſented to him 
that by this ill placed mercy he only en- 
couraged the enemy to break their faith. 
By this, and other ſtrong arguments, he ob- 
tained from him the power of doing as he 
pleaſed with them, and the unhappy men 
accompanied by an executioner, were inſtantly 
led down to the fide of the caſtle ditch, where 
Knollys was ſummoned to a conference. He 


appeared at a window, and Chon ſhewing | 
1 "0 V2. „ him 
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him his friends, aſked him if he would ſuffer 
tkem to die for his breach of faith. He re- 
plied that he was guilty of no breach of faith, 
that the blood of theſe innocent men would 
therefore be upon the head of Con, who 
would thus well earn his ſirname of butcher, 
and that if he perſiſted, he knew how to 
retaliate. (2) The ſavage Chor executed his 
threat, (to the regret, adds Froiſſart, of all the 
army, two hundred of whom wept for their 
deaths,) and on the inſtant a fcaffold was 
ſeen puſhed out from the window where 
Knollys had appeared, and four French gen- 
lemen being brought forth, were beheaded 
on the ſpot, and their heads and bodies thrown 
down into the ditch among their friends. 
Such were the particulars, and ſuch the exact- 
neſs of l in a cafe by no means m | 


. (=) The other particulars of Knollys' arte? are a cuti- 
. In mark of the reſignation that was expected from hoſtages 
in thoſe days. © Robert Knolles repartit, les gentiz hom- 
mes que vous tenez ſont mes amis i] eſt vray, et il n'y a 
« rien que je ne donnaſſe pour les ſauver de votre inhu- 
« manitẽé; mais ces amis ſort genereux, et ils aiment 
« mieux mourir que de miobliger à faire une choſe hon- 
« teuſe, comme celle de me rendre ſous pretexte d'un traits 
« nul et  invalide. ”—Vie de Bertſ. du Gueſcelen. 246. 


— 


curious 
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curious in the laws of war as admitted by ur 


anceſtors, (v) 


| Another great . which Peibheltg 


marked the want of regularity and order 
' which formed the character and the diſgrace 


of the times, was that liberty which indivi- 
duals claimed to do themſelves right, upon 


foreign injury ; and their conſequent danger 
of falling into the extreme of diſorder, —The 
Kings and Magiſtrates of the time, had ſel- 
dom the power, and not always the diſpoſt- 
tion to exert one of the moſt important func- 


tions of the Sovereignty committed to their 


hands, namely the defence of their ſubjects 
from external inſults ; and in this weakneſs, 


or this indolence, they allowed the martial 
ſpirit of the age to take its courſe, and the 
private ſubjects of different monarchs waged 


very cruel wars againſt one another, for a 
conſiderable length of time, without calling 
out the force of their reſpective nations in 
their defence. I ſpeak not here of the famous 
- private wars of the Barons, which were the 
conſequences of actual Sovereignty, and will 


 (») Ib. & Froiſſart, v. 3. ch. 6. The latter ſays Knol- 
Hs (or Canolls as he calls him,) executed all his priſoners, 
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294 HISTORY OF THE LAW IN EUROPE, 
be fully reviewed under another head, (w) 
but thoſe heterogeneous depredations which 
were ſo often ſuffered by way of Repriſals. 


Repriſals, under proper control and atten- 
tion, come regularly within the ſcope of the 
Law of Nations as obſerved at preſent ; and 
although I am aware that there is a great 
authority for the contrary opinion, (x) yet it 
is upon the whole ſettled, that no private 
hoſtilities, however general, or however juſt, 
will conſtitute what is called a legitimate and 
public ſtate of war. (y) So far indeed has 
my lord Coke carried this point, that he 
holds, if al the ſubjects of a king of England 
were to make war upon another country 
in league with it, but without the aſſent of 
the king; there would ſtill be no breach of 
the league between the two Yong (3) 


1 In the times before us various were the i in- 
| ances i in which individuals . no > pub- 


: (w) Chap. XII. On the Influence of the Feudal Syſtem, 
(*) De Witte. | | c 
(9) Vattel. L. 2 ch. 4. | 
(z) Fourth Inft, 152. 
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FROM Tk 


lic character; and authorized by no public com- 
miſſion, aſſumed, and were almoſt encouraged 
to aſſume, the province of redreſſing the 
wrongs that were offered them from without. 
I will ſelect one, which was not leſs remarkable 
for the aceount which it affords us of the ſenti- 
ments of our anceſtors, than it was important 
in the end, by involving the whole force of 
two mighty nations in a ſerious war. 


gy 120 ſailors, the one Norman, the 


other Engliſh, quarrelled in the port of Bay- 


onne, and began to fight with their fiſts. The 
Engliſhman being the weaker, is ſaid to have 
ſtabbed the other with his knife. —It was an 
affair which challenged the intervention of 
the civil tribunals, but being neglected by 
the Magiſtrates, the Normans applied to their 
Kin 
more unpardonable, de/ired them to take 
their own revenge. They inſtantly put to 
| ſea, and ſeizing the firſt Engliſh ſhip they 
could find, hung up ſeveral of the crew, and 
ſome dogs at the ſame time, at the maſt head, 


The Engliſh retaliated without applying to 


their Government, and things aroſe to that 


; nN of irregularity, that (with the ſame 


OY ; = 


„/ Philip le Bel) who with neglect ſtill 
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indifference oti the part of their kings,) the ; 
one nation made alliance with the Iriſh and 
Dutch; the other with the Flemings and 


SGenoeſe. Two hundrbl Norman veſſels : 


fcowered the English ſeas, and hanged all the 

ſeamen they could find. Their enemies in 
return fitted out a ſtrong fleet, deſtroyed or 
took the greater part of the Normans, and giv- 
ing no quarter, maſſacred them, to the amount 
of fifteen thouſand men. The affair then 
became too big for private hands, and the 
Governments interpoſing in form, it termi- 
nated in that unfortunate war, which by the 
Joſs of Guienne entailed upon the two nations 
an endleſs train of Woſtifiies, t till it was re- 
covered. { þ ade PU 


A While ſuch laxity of diſcipline and of true 

ſubordination prevailed, we can little wonder 
if the paſſions of private individuals were 
allowed to enter- into, and mingle with the 
public adminiſtration of the laws of War. 
When any one therefore had diſtinguiſhed 
himſelf in zeal, or ſeverity, or {kill in the 
deſtruction of enemies; far from reſpecting 
(4) Heming. 305 40. T. wal 58, 60. Velly. 4. 


zu 32. | 
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him, he was Tometimes marked out for a 
' vengeance, which extended itſelf even to 


innocent perſons. Thus when Geoffry Payen, 
a French Captain, had been taken by ſome - 


s itt the wars of EDwaRD III. 


Engliſh trooj 


they at firſt contented themſelves with re- | 


quiring him to follow them to the town of 
Benon, whence they had fallied ; but upon 
queſtioning him, and learning at he was in 


the ſervice of de CL1580N their mortal enemy, 
they then replied, © Il faut mourir, puis que 


4 tu es à ce traiſtre Cliſon, le plus cruel de nos 

„ ennemis. La deſſus, en haine de ſon Capi- 
e taine,” continues the hiſtory, © ils tuerent o 
„ hrave Gentillhomme, ou pour le moins 


e laifſerent pour mort,” In return for this, 
De Cliſſon took an oath that he would not 


ranſom any priſoners for a whole year, but 


would put every one to death who fell into 


Oy hands, Oh 


In theſe times alſo, there YE a cuſtom 


in full vigour which is to be traced to very 
remote antiquity, but which the mildneſs of 


modern improvements ſeems to have totally 


0 : 


0) Vie de Bert. Du Gueſe. 224, 225. 


aboliſhed, _ 
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aboliſhed ; I mean the practice of e 
* for che _— of priſoners, | 


- Originally; dom the rand right of putting 
eaptives to death, it was held lawful to re- 
duce them, as an act of mercy, to perpetual 

ſlavery; of which in the preceding chapters 
we have ſelected various inſtances; nor was 

the practice wholly worn out, even ſo far 
down as the fourteenth century, Lewis Hutin 
in a letter to Edward II. his vaſſal and ally, 
defiring him to arreſt his enemies the Flem- 
inge, and to make them faves and ſerfs. (c) 
Men however who made war for booty as 
well as from a thirſt of vengeance, were ſoon 
willing to exchange a priſoner whoſe life 
might be burthenſome, and whoſe death 
was indifferent to them, for advantages more 
convenient and manageable. Accordingly, 
even the Scandinavian and Scythian nations, 
whoſe paſſion for ſlaughter ſo often makes us 
ſhudder, condeſcended at laſt to accept of 
ranſom for their captives ; and during the 
ages we are examining, the cuſtom appears 


(e) © Mettre par deveres vous, fi comme forfaiz à 
& vous, Sers et Eſclaves d toux jours.“ Rymer 3. 488. | 
5 | i he | to 
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to have grown univerſal and "I regulated. 
by fixed and known rules. The chief among 
them ſeems to have been, that the priſoner 
ſhould remain the property of him who had 


Th the fortune to 'take him, though in ſome 


inſtances the king, as beſt able to judge of 
the expediency of giving liberty to particular 
enemies, claimed a right to retain them him- 
ſelf, at a price much inferiour to that which 
the captor might have expected. It is ſaid 
by a French antquary, that the king of 
France had the privilege of purchaſing any 
priſoner from his conqueror on the payment 
of 10, ooo livres; (4) and it is remarkable 
that the money paid by EDpwARD III. to 
Denis de Morbec for his priſoner Jon x king of 
8 France, taken at Poitiers, amounted to that pre- 
ciſe ſum. (e) Edward afterwards exacted three 
millions of gold crowns, amounting, it is 
computed, to 1, 500, oool. of our preſent money, 
for the liberty of his illuſtrious captive, (5 
and; a kind of reproach on ſuch an immenſe diſ— 
N 

(d) Paſquier recherches de h Fr. L. 4 a. I2. 

le) Villaret I. 248. 

Dr 


pro- 
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proportion, . from Villaret in this p at 5 
* his hiſtory. 60 1s 


The reproach i 18 ee EY 3 juſt 5 
it might be, according to the maxims of tlie 
time, that the conqueror ſhould be rewarded 
for his valour and addreſs in capturing a 
potent or dangerous enemy; the power of 
= ig him liberty at pleaſure, might have 
been very prejudicial to the ſtate ; and as 
every ſoldier fought for the. good of the com- 
mon weal, as well as his own, it was not a 
debt of juſtice to give him the whole, or 
even the greater part of the profit upon the 
priſoner. In the caſe of John, whole Towns 
and Provinces were yielded up to the ſtate, 
beſides the immenſe ſum above mentioned: 
it cannot be ſuppoſed that de; Morbec had any 
right to theſe! It was probably upon ſuch 
principles that Henry IV. forbade the Percies 
do ranſom their priſoners taken at Holmdown. 

They were the moſt illuſtrious of the Scotch 

' nobility, and the king perhaps 1 in retaining 
them, had views of ſtate which looked much 
farther than the mere advantage of their ran- 
ſom. He ſeems to have publiſhed his prohi- 


(2) Hiſt. de Fr. 1. 248. . 
8 Tn bition 
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| bition to the Percies, | in conſequence. of his 
prerogative; and though the proclamation ac- 


 knowledges their right, (5) yet by his haughty 


perſeverance in the exertion of his claim, hie 


drove that powerful family into their famous, 


and, to themſelves, fatal rebellion. on 


It was thus however, for the moſt part, in 


the option of the perſons in poſſeflion of a 


priſoner, whether or not to ranſom him, the 
prifoner having no right to inſiſt upon his 


| Liberty, however great the advantage he might 


offer in exchange for it; and in this, they 
were governed by motives of policy, drawn 
from his perſonal 1 importance. ENTIus king 


of Sardinia, the ſon of the Emperor FRED ERIC 


II. was of ſuch conſequence to his father's 


affairs, from his activity and ſervices, that 


upon being taken priſoner by the Bologneſe 
army in 1248, no ranſom that could be 


offered was able to obtain his liberty, and he 


died at the end of a captivity of four and 
twenty years. (A) CHARLES V. of France, 


) Rym. 4. pt. 1. p. 36. 
(i) Rapin Thoy v. Sub. an, 1403. 


| (+4) Heiſs Hiſt. de PEmp. 1. 127. Preſtel Droit Pub, 
| FAIL I, 398. 


purſued | 
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purſued the ſame conduct towards the famous 


Captal of Buche, whom he purchaſed of the 
gentleman who took him for 1200 livres, (.) 
and ſhut up in the Temple at Paris, re- 
fuſing every offer made to him by Edward III. 
fox the liberty of an enemy he ſo much fear- 
ed. () Upon the ſame principle, it was the 
dying injunction of HENRY V. not to releaſe 
the duke of ORLEANs and the Comte Dp'EUu 
who had been captured at Agincourt, till his 
ſon, then an infant, was capable of govern- 
ing; (2) nor were thoſe noblemen allowed to 
ranſom themſelves. till ſeventeen years after- 
wards. ON 


"When reaſons of ſtate Lins did not inter- 
— the general rule before mentioned, took 
place, and the conqueror made what profit 
he could of his priſoner. 1 roiſſart ſpeaking 
of the conſequences of the battle of Poitiers, 
ſays, thoſe who had taken priſoners made as 
much of them as they could, © car a celuy, 


: (1) Froiſs. v. 1. ch. 311. 328. 
(m) Id. v. 1. ch. 328. 
(2) Rapin. ſub an. 1422. 
(e) Villar. Hiſt. de Fr. 4. 129. 131. 
| — qui 


. 
© 
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qui prenoit priſonnier en la battaile, de leur 
4 coſts le priſonnier eſtoit ſien, et le pouvoit 


F * quitter ou rangonner à fa volonte.” He 


adds that the Engliſh became very rich in 


conſequence of that battle, as well by ran- 


yy 


ſoms as other n ( 70 


3 a rencontre 3 a 4. and Fn- 


gliſh- knight, the ſame hiſtorian ſays, the for- 


mer purſued the latter, et pour vaillance el 
pour gargner, and indeed according to 

Sainte Palaye (q) the ranſom of priſoners was 
one great mean, by which the knights of old 


times were enabled to ſupport the magnifi- 


cence, for which they were remarkable. 


In the next century, the right continued 


the ſame, and by the articles of war eſtabliſhed 


by Henry V. previous to his invaſion of 


France, it was determined that © be it at the 
© battle, or other deedes of arms where 
< priſoners be taken, who that firſt may have 
© his Faye ſhall have him for his priſoner, and 


< ſhall not neede to abide oF him.”(r) Mr. 


OO Froiſs. v. 1. ch. 166. & v. 3. ch. 128. 
(7) Mem. ſur la Chevalerie 1. 309. 


(r) MS. collect. of Petyt. 1 in the Library of 
the Inner TO: 


Bar- _ 
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Barrington underſtands Ffaye to mean the 
promiſe given to his captor by the per- 


ſon taken, that he would remain his pri- 


ous paſſages in the French hiſtorians, © don- 
ner ſa foi, being the term made uſe of 
when a en - In to remain captive (?) gy 


It is not FS be to ſuppoſe wth the 
author laſt mentioned, that the price of a a 
of man 80 ranſom was, in en one year 8 
„ ö revenue c 


(0 Obſervat. on the more ant. Stat. 395 1. 


(t) Thomas Vercler taken by a French Etage at 
Poitiers, Froiſſart fays La lay creanga il fa foy, que recoux 
ou non recoux demeuroit ſon priſonnier, v. I. ch. 16g. 
The Efquire received 6000 nobles for his ranſom, and is | 
faid to have become a knight in conſequence of this his 


acceſſion of fortune. Bertrand du Gueſcelin ſurrounded by 


the Engliſh at the battle of Auray, CHanpDos called out 
to him to ſurrender, and Bertrand “ luy donna ſa foy, et 
« fut ſon priſonnier.” Vie du Bert. du Gueſc. 79.—Joan 


d' Are being beaten in battle, ſaw the Baſtard of Vendome ” 


near her “ à qui elle ſe rendit et donne ſa foy. „Monſtrel. 
ad an. 1430. So alſo at the battle of Agincourt, the duke 
of Alengon was killed in the moment when he had ſur- 
rendered, and the king voulait prendre fa foy. Id. v. 1. 
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ene of his eſtate, (#)- and the reaſon 


— 


which he aſſigns for it is farther ſupported 
by the cuſtom of allowing men one entire 


year of liberty, in order to procure the ſum 


. agreed upon. In theſe his endeavours he 


was alſo conſiderably aſſiſted by the proviſions | 
of the feudal. law, which flouriſhed in the 


height of its vigour during the ages befo 


us, and by which, every vaſſal or tenant was 


obliged to aſſiſt his lord with a ſum pro- 
portionable to the land he held, in order to 


redeem him . » captivity. 4) . 


7 The 


- 


( a) Montluc in Kid Edlhuneneatics dats thus of the 
ranſom he expected from Marco Antonio a Roman kni ght. Il 


me va en Pentendement que facilement je prendrois prifacier 
8 ſeigneur, et que ſi je le pouvois attraper, j'etois riche A 


j'amais, car pour le moins j'en aurois quatre vingt mille 
cus. de rangom qui eſtoit ſon revenue d'un an, et nẽſtoit 

pas trop. From this it ſhould ſeem that there were ſettled 
terms upon which the captor and priſoner treated, and 
that they generally agreed at the rate of a year's income, 
qui n'eſtoit pas trop. (See Sainte Palaye, Mem. ſur la | 
Chevalerie, I, 309, 365. ) 


(w) Feud. L. 2. tit. 24. Hence the ranſom of a king 
who was always at the head of the greateſt number of vaſ- 
ſals, would naturally amount to the greateſt ſum. Mr. 
who, had he purſued his communications on 


Lor. „ | 0m 


— — ö—̈——ä— PEI - 


8 (=) Rym. 5. 65, 68. 
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The ſumb however which I find to have 
bern taken of different priſoners vary perhaps 
more than the proportion of their revenues; 
'perſonal conſequence as was before obſerved 
Having no doubt much weight in determin- 
ing the value. BER TRAND DU GUESCELIN, 


ho had no eſtate at all, valued his own 


ranſom at 100, oo livres; (x) the ranfom of 
a king of Majorca, of the royal houſe of 
Arrogon, about the fame period, amounted 
to exactly the ſame ſum; (y) and David king 
of Scotland, efter eleven years captivity; paid 


ro, ooo marks for his liberty. (z) The queen 
of Edward III. who may be faid almoſt to 


have commanded at the battle of Durham 
Where he was taken, required him of John 
* the officer who ny" NY him 


this ſubj TY uk Rave . this part of o our A" 
unneceſſary, has quoted fome antient lines (Obſerv. on the 


Stat. 391.) relative to Hinckſton Hill, in Cornwall, 23 


= to be full of copper. 


<« Hinckfton Hill, well wrought, 
« Is worth a 4:ng's rdn/om, dearly bought.“ 


(x) Vie de Bert. du Gueſc. 137. 
() Froiflart. v. 1. ch. 200, 


| . priſoner - | 
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- Priſoner; but knowing his value he poſitively 


refuſed, on the plea that nos one had a right 


to demand him but the ing. EDwarD fent 


for him to Calais, where partly as a reward 


for his gallantry, and partly in acknowledge- 


ment of his claim, he endowed him with 
5ool. a year in land, and made him a knight 


banneret. (a) CHARLES of Bols, captured 


in this period of military glory for England, 


agreed to pay 700,000 crowns for his ran- 


ſom, and left his two ſons hoſtages for his 
good faith. (3) The famous MIcRHAEIL de la 
Pol R, duke of Suffolk, paid 20, oool. ſterling 


| when no more than a ſimple knight. (c) The 


duke of Alengon paid 200, ooo crowns, for 
which he was forced actually to ſell a part 


of his eſtates to the duke of Bretagne. (d) 


Even the loweſt caprice ſometimes governed 


the demand, where money was not a great 
object. Lewis XI. having taken Wor- 
 FAING Pour Alx, an officer of confidence of 
MART of BURGUNDY, inſiſted * ſome 


(a) Row. 8. 542. & Froiſſart, 1. 139 
(.) Rym. 5. 862. 
() Speed. 65. 
(4) Villaret 3. 389. 


Tn 5 famous 
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famous hounds belonging” to the ſeigneur de 
Beſſu, as the only ranſom he would take. 
"Boſſi at firſt would not part with his dogs; 
the king was obſtinate, and a number of 
couriers paſſed between the parties on the 
ſubject, which was made an affair of ſtate 
Were f it was ſettled. * 


When Kick” Ama advantages were to 
be made of the perſons of men of conſe- 
quence; to take priſoners became a very pri- 
mary object with thoſe who went to war; 
and it operated well for humanity in one re- 
ſpect, by ſaving many gallant lives which 
mi 5 otherwiſe e boen * end | 


” 3 2 


That they were forfeited in default of 
ability to pay, appears but too clearly in 
various, examples. In 1441, which is far 
advanced in the period before us, the Engliſh 
Priſoners ben at an iſe were n to 


SA. . 


(e) a Hiſt. de Fr. 2. 23. By this time allo! it 8 
had grown into a cuſtom to releaſe the firſt priſoner made 
after the commencement of hoſtilities, without ranſom. 
Le Roy d' Angleterre commanda qu'on donnaſt congẽ A 
« ce Valet, ven que c'gſtoit . e, — — 
Commines, L. 4. ch. 7. f 


2 44 


Paris 


3 
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Paris by CnARI VII. a prince remarkable 
for mildneſs in that age. They were chained- 


by the neck like dogs, and expoſed nearly 


naked to the gaze and exultation of the popu- 
lace. Thoſe who could pay their ranſom, 
were then ſet free; thoſe; who. could not, 

who were by far the greater number, were 
bound hand and foot and preeipitated into 
the Seine. (/) . So little had the laws of war 
gained ſince the time of the var, who, 
eight centuries, before, had committed pre- 
 ciſely ſuch an act. (g) Under the reign of 
Louis XI. the ſame fate, and for the ſame 


5 default, was experienced hy the inhabitants 
8 is Liege; ( and HENRY V. when he or- 


gered the deaths of his priſoners upon the 
alarm after the battle of Agincburt, ſaved thoſe 
only from whom. he ape bonſderabls 
ranſoms, 60 


"6 effects howeyer | in another reſpect w were 
PIE 198135 MLL in ſo far as chat it held out 


( F q Monſtrelet ad an. 1441. 

| (8) See Ch. VIII. 2: 
(*) Garnier s Hiſt. de Fr. I. 269. 
| {i Rapin. 


X3 © improper 
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irhproper motives for war, and temptations, | 
when war was declared, to een Violente 
| es nn | | | 


The Englith are rhjrefantet 670 Commis, 
as always defirous of a war with Pracies; 
from the recollection of the riches they had 
1 often acquired, not only by the plunder of 
Towns, but the advantages made of numbers 
of princes and lords whom it had been their 
fortune to take. (X) The ſame diſpoſition, 
and proceeding from the ſame motive, is 
mentioned by Hollinſhed under the reign of 
Richard II. (“) The. feizure already men- 
tioned of Richard I. and Jamer of Scotland, 
in times of peace, were perhaps owing in 
part to the avarice of the Captors. In 1387 
OttveR de CiigsONn conſtable of France, 


being with /af? conduct at the court of the 


duke of Bretagne, between whom and him- 
ſelf there had been old hatred; was Tue =p 


(4) Commines, L. 6. ch. a 


(1) Vol. II. ad. an. 1 383. Hence alſo the Furdy Hot- 
ſpur is not unnaturally repreſented in his dreams to be talking 
of & Priſoners? ranſom, as well as of ſoldiers flain, hag... irſt 
P. Hen. IV. Act 2. Scene 6, | 
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in a tower, into which he had entered at we 
duke's deſire to examine its ſtrength. He: 
was at firſt ordered by the ſavage Breton to; 
be tied in a ſack and thrown into the ſea;;, 
but the latter being troubled in conſcience; 
| was afterwards glad to find his orders had 
not been executed; notwithſtanding 1 
CLISSON was not releaſed but upon a treaty 
of ranſom for 100,000 livres. (=) During 
the wars of PhiI Ir and EDwaARD III. there 
_ aroſe many a' ſoldier of fortune, in other 
words freebooters, who no doubt were en- 
| couraged in the profeſſion by the hope of 
making money by ranſoms. CROQUART, 4 
famous leader of what was called the com- 
panies, is deſcribed as having become ex- 
tremely rich by ranſoming caſtles and towns, 
which, as he was then in the ſervice of no | 
ſtate, he could have had no 1 8 to attack. | 


Tn" I 1367, ſeveral knights of Suabia having 
| aſſociated to perform deeds of chivalry, were 
| tempted to uſe their power for the very de- 

ſtruction of the good order they had ſworn 


(n) F roiſſart v. 3. ch. 57. 
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to ſupport. A rich Count of Wirtenberg re- 
ſiding in ſecurity at his: caſtle at M ilabad, it 
came into the heads of theſe knights that they 
_ could proturet noble ſum of money for the ran- 
fem'of bim and bis family; and for this pur - 
poſe, headed by a Count Ebenſtein, wool at- 
eee without: ſucceſs, Wy 
VI £ Oni 3159 $5.05 
A Haller an and; more a caſe appears in the. 
candy of Thomas. of Kanter bury: * 5 


V ris 


_ While the Juke of ates . Di- ; 
nant, in Britanny, a ſuſpenſion of arms was 
agreed upon, during which the ſoldiers of 
each party had free liberty of ingreſs and 
egreſs, at their reſpeQive ſtations. One of 
the brothers of Bertrand du Gueſeelin, taking : 
advantage. of. this, was exerciſing his horſe 
in the fields, when he was met by a knight 
called Thomas of Canterbury, who ſeeing him 
richly dreſſed and well mounted, and Finding 
him to be 2 brother of Bertrand's, imme- 
diately ſeized him and demanded a thouſand 
florins of gold for his ranſom. It was in vain 
that the priſoner urged the truce in his de- 


(12) Spitler? 5 Hig. of Werten. UT 6 une, B. 3 5 
ch. 7 | 
fence. 


FROM THE xe ro THE xv CENTURY. 33 
fence. Canterbury perſiſted, and Bertrand 


coming into the camp to complain before the 


duke of Lantaſter, he aſſerted roundly, that 


the capture was legitimate according to the 
rules of none and that he would prove it 
body to body 
ing the ba” and giving liberty to the pri- 


ſoner, was judge of the liſts; and i it was not 


till Bertrand was victorious that” is brother 


was reſtored. (% In chis caſe there could now ; 


be no difficulty, and nothing proves more 
fully than the circumſtances related, the crude 


and irregular ideas of juſtice which were en- 


tertained during theſe times. No ſerjeant of 
a modern army, but would have condemned 
a man in the firſt inſtance, who had behaved 
like this lord Thomas of Canterbury; yet not- 


__ vithſtanding the repreſentations of du G 
celin, whoſe genius in the laws of war went 
beyond that of his cotemporaries, a battle 


was to be fought, and much ceremony gone 
through, before the commander in chief, 
a prince of royal blood, and eminent, accord- 


ing to the account, for his knowledge in 
thoſe laws, could act with deciſion. he: > 


2 #4 * 


00 Vie de Bert du Gueſeoin. 32. et il. e 


1 55 Juſtice 


The duke, inſtead of prevent- 
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Juſtice was at laſt done, it was only the con- 
ſequence of the ſucceſs of the injured party, 
and it is remarkable that the whole conduct 


of the duke of Lancaſter is praiſed as a noble 


| —_—— of honour. i): 


The avidity 0 which men : ſought for 
priſoners made it alſo often dangerous to the 
conquered parties themſelves. A man of 
conſequence known by his arms, was not 
only marked out above the reſt during the 
battle, but became an object of ſcramble and 
contention afterwards. At Poitiers the king of 


| France was nearly torn to pieces by the ſol- 
diers, who claimed him as the great prize 
chat was to enrich them. He was quickly car- 


ried off from Morbec' his captor, and the cry 


of “It was I that took him!” reſounded 
among all who were near him. Thus 
preſſed, he was forced to cry out to them, 


“Gentlemen, gentlemen, lead me quietly to 
« the prince. of Wales, and do not quarrel 
about me, for I am of ſufficient conſequence 


* to make you all rich.” 20 In this fituation 


6 Vie de Bert. du Gueſcelin. 32. et infr. - | 
(9) Froiſſart, v. I. ch. 164. Seigneurs, Scigneurs me- 


he 
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he was found- by- the earl of Warwick who 
was ſent to enquire for him, and who reſcued: 
him from the crowd. At the battle of the 
Bridge of Luſſac, Carlonnet the French com- 
mander, fell into the hands of five or ſix ſol- 
diers who diſputed ſo warmly about his poſ- 
ſeſſion, that to end the difference they were 
faitly going to kill him, when he was taken 
from them by an Engliſh knight. (r) At the 
battle of Agincourt eighteen French gentle« | 
men had entered into an agreement to direct 
all their attacks againſt king HEN RT, (moſt 
probably with the view of acquiring a for- 
tune by his capture,) and hence one reaſon 


why the heat of battle was greateſt about his 


perſon. The eighteen gentlemen periſhed in 
their attempt, (s) Charles de Beaumont, ſeneſ- 
chal of St, Die, is ſaid to have died of regret 
at loſing the great ranſom he might have 

| gained had he taken the duke of Burgundy 


priſoner at the battle of Nanci, inſtead of 
killing him as he did, without nn who 


1 Was. 0 


(7 Vie Fa Bait du Gueſc. 201. 
(s) Chron. de Fr. ad, an. 1415. 


(t) Commines, L. 5 ch, 10. n. 3 Garnier Hit de 
F I, I. 389. | 


1 cannot . 


7 
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I cannot quit this ſubject of ranſom, though 
the account of it may appear already but too” 
long, without obſerving that the value of a 
priſoner's liberty was conſidered as a ſpecies | 
of wealthy and regularly transferred from one 
to another like any other property. In older 
times, as we have ſeen, the priſoner was actu- 
ally a ſlave, and ſold as ſuch according to his 


ED qualities and- accompliſhments. In the ages 


before us, he was ſold, not on account of his 
perſonal utility, but his ability and willingneſs 
to pay à certain price for Nl freedom; or 
the value of which his detention was to the 
buyer. Hence inſtead of being allowed his 
liberty in order the better to perform the 
functions of a ſervant, it was the buſineſs of 
thoſe who poſſeſſed him to keep him under 
cloſe guard. Corux br Lion was ſold, to 
uſe the expreſſion of his Ambaſſador at Rome, 
like an ox or an aſs, (2) to the Emperor, 
who wanted to make money by his ranſom: 
and PHIL IT AUGUSTUS: was long in treaty 
for him, in order to get rid of a powerful 
and irreconcileable enemy. Leuis RI. bought 


( 1) Ach bos eſſet, vel aſinus, vendidit.— Mat. Par. ad 
an. 1194. 8 SH FE | | 


the 
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the baſtard of Burgundy, taken priſoner by 
René duke of Lorrain, for 10,000 crowns. (4) 
He had before that, bought William of Cha- 
ons prince of Orange, of the Sieur de Groſle, 
who had taken him priſoner, for 20,000 
crowns, and as the prince was not able to 
repay him, required the ſovereignty of his 

_ whole principality in exchange for his liberty. _ 
The poſſeſſors of the famous Pucelle, ſold her 
| to the Engliſh for 10,000 livres and a penſion 
of 300; (x) and the earl of Pembroke, being 
taken priſoner by Henry king of Caftzle, was 
paid over, (his ranſom valued at 120,000 
livres) to du Gueſcelin, in part of the purchaſe 
money of ſome eſtates which that General 
had ſold. The ranſoms of ſeveral other 
Engliſh priſoners were ſold at the ſame: time 

for theſe Spaniſh eſtates. The money for the 
Earl however, as that nobleman was ill when 

he was transferred, was not to be paid by 
1 his Bankers at Bruges, till he ſhould' be 20. 
me and plump, © Quand il ſeroit ſain et en 
bon point.” Unfortunately for Du Gueſcelin, 

Pembroke died before he ſox e and 


4 7 ; 


"0 Gee Is 335. Pod) 
49 Fug Recher, Ge la Fr. 4. 18 


thus, | 


v/ 
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thus, ſays Froiſſart, the Conſtable loſt his 
money. (y) Hence it appears that in theſe 
transfers, the receiver of the priſoner took upon 
himſelf the rifk of loſing him, and in cafe of 


death before payment, had no demand _ 
_ re depo ſold ham. 


Ads were W transferred as 
preſents inſtead of money, which appears in the 
| caleof one of the family of Blzis, preſented by 
Ricnary II. to the duke of Ireland, who 0 
fold him to Oliver de Cl; ifſen for 120,000 
livres (z). It ſhould ſeem alſo that when any 
doubt aroſe concerning the priſoner's willing- 
neſs or ability to pay, ſecurities might be taken 
as in the regular tranſactions of barter and 
Lale; and this was the caſe of Henry Duke of 
Bruifwick in 1404, who being taken priſoner 
by the Count de la Lippe, was ranſomed for 
one hundred thouſand crowns, part of which 
was paid by the /ecurites which he gave on 
that occaſion. (2) In caſes, however, which 
 accurred within the Empire, its Chief claimed 


(3) Froiſſart, v. I. ch. 3209. 
(z) Villaret, 2. 220. 
() Puffend. Introd. 3. 289. 


the 
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the right of annulling ſuch agreements, vhach 
in. the above tranſaction was actually done 

on the plea of a defect in the cauſe of the war 

e the e by the Emperor W 00 


But the ente exiniple of . in 
transfers, and that, in a caſe when the cap- 
tive was not a priſoner of war, is ſhewn in 
the tranſactions concerning Zizim, brother 
of Bajazet, Emperor of the Turks. That 
prince who had pretentions to the throne, 
and had been beaten in battle by the Sultan, 
fled for refuge to the knights of Rhodes. The 
knights fearing to draw down upon them 
all the forces of Bajazet, transferred him to 

the king of France, Lewis XI. who notwith- 
ſtanding his ſuperſtitious paſſion for relics, 
refuſed the offer of all that could be found in 
the eaſtern Empire, in exchange for him, and 
carefully kept him in cuſtody for the knights. 
Seven years afterwards, it being neceſſary to 
obtain the favour of the Pope, CHARLES MIII. 
yielded him to the See of Rome, and while 
| he was on the way, refuſed the whole king- 
- dom of JEN which m_—_— offered to 


© Rimius, Mem. . 169. | 
conquer 
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conquer for him in exchange for this impor- 
tant priſoner. He continued at Rome fix 
years longer, and then was transferred back 
again by treaty to the king, who wanted to 
make uſe of him in his wild projects upon 
Conſtantinople. The laſt ſale however, if I may 
uſe the expreſſion, was fraudulent, ſince he 
was ſuppoſed to be poiſoned before his re- 
delivery to the French, and me. ſoon 


after. 00 


+» 
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Such are the moſt prominent e of 
this remarkable cuſtom, which was univerſal 
in Europe during theſe ages, but which has now 
wholly diſappeared before the milder uſages 
introduced by modern refinement. Captivity, 
in the preſent times, laſts no longer than the ' 
wWoyuar which occaſioned it; priſoners, are ſtill 
| exchanged, as formerly, one againſt another, 
but at the end of hoſtilities, thoſe. which re- 

main on either ſide, are fet at liberty without 
.ranſom. The old practice is now found to 
vexiſt only i in tranſactions with the neten 


- des, 
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CHAP. X. 


IMPROVEMENT or THE LAW OF BANS 


| ArTreoven the FRE which ban been 

given of the maxims which governed the in- 
tercourſe of States during theſe times, ex- 
hibits for the moſt part ſtrong proofs of bar- 
barity and diſorder ; the natural tendency of 

men towards improvement, had now begun 
to diſcloſe itſelf, There were many cauſes 
for this which muſt be obvious to the reader 
of hiſtorical obſervation. The Storehouſe of 
the North had been for ſome time. exhauſted ; 
| the eagerneſs of deſire after new hableadions 
was at an end; and though the thirſt of con- 
queſt conlanal, war was no longer the ſignal 
for thoſe exterminating ravages which ſwept . 
away whole nations before the vitors. | 


* was. to 4 iFhty and comprehenſive 
genius of Charlemagne that Europe owed her 
firſt improvements; and though his immenſe 
Empire ſplit into fragments immediately upon 
his death, yet from his time the weſtern 
7 TOs * * | nations 
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nations began to aſſume the outlines of that 
form and of thoſe political inſtitutions which 
they at preſent wear. The aſpiring vigour of 
this wonderful man did more for the world 
than the exertions of whole ages before him. 
It extended every Where the advantages of 
"CHRISTIANITY ; 17 improved the means of 
communication; 3 * gave cities and a po- : 
lice to tlie Foreſts of Germany; ; and, what 
Was of decihve importance, it unveiled the 
ſhores of the Baltic, whence a torrent of Sa- 
vages had perpetually poured down upon the 
nations who were then ſtruggling into order. 
The geography, and the reſources of the 
north came thus in ſome meaſure to be 
| known ; ; men were freed from the conſtant 
fear of extirpation in which they had lived; 
and, encouraged to become ſtationary, they 
were as withful to preſerve and regulate their 
conqueſts, as they had before been furious 
to extend them. Two centuries more, reared 
up the ſeeds which CHALEMAGNE had ſown; 
and (notwithſtanding the irregularities that 
have been deſcribed,) from the beginning. of 
the eleventh century downwards, we find an 
evident change in the face of Europe. : 


- 
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By this time the different nations ha af. 
Lara me appearance of a comparative union. 
Alliances among ſovereigns were frequent; 2 
their independence and rights Were tolerably 
well marked out; and though when engaged 
in war, their old barbariſm was but too plainly 
to be diſcovered; yet their vatious modes of 
connection, and the cuſtoms: which. governed 
| their intercourſe, preſented a regularity of 
ſhape and feature, which had before been 
unknown. A ſtrong proof of this appears in 
the cuſtom which began to be pretty general 
about theſe, times, of ' appealing to neutral 
Powers, when differences broke qut among 
them; and this not only with a view to en- 
gage their aſſiſtance, or mediation, but alſo 
from their idea that the connections among ; 
them were ſo cloſe, and their governing prin- 
ciples ſo much the ſame, as to render it 
neceſſary to lay before them the Sts of 
Hair cauſe. i 


3 1 5 we Pcs, a Beens N of 
. and mediation in the courſe of a con- 
teſt between the kings of Arragon and Navarre. 
By the deed of compromiſe made between 
_ 1 each of them depoſited four caſtles, 

* Mo»: as 
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as a pledge that they would abide by the des 
termination of HENRY king of England. 
Each party was to ſend Ambaſſadors to re- 
ceive his Judgment by a certain day; in the 
caſe of ſickneſs, captivity, or death, they 
were to wait each others arrival for thirty 
0 days beyon d the time appointed; and then, 
in default o 4 appearance, the caſtles of him 
from whom the delay came, were to be for- 
feited to the other; but in the caſe of the 
death of HE NRX, the Ambaſſadors were to 
proceed (ſubject to the ſame agreement,) 
to receive the een on i che N of 
France. ©) Tore: '4 4 | 


Not a lnadred: years aft 
Sar Lew1s fat in judgment un the 
whole cauſe of difference between HENRY II. 
of England, and his barons. He had been 
Choſen their umpire in form, and each party, 
the king and queen in perſon, attended him 
in all due ſolemnity at Amiens. Nor did he 
conſider the power thus given to him of a 

trifling nature; he proceeded to the moſt im- 
partant acts of WET ; WE in the name 


0 Rymer, I. 43. 


„%%% 


THE LAW or NATIONS. 325 


of che Holy Trinity, annulled the famous 
conſtitutions of Oxford; decreed the reſtora- 
tion of the fortreſſes which had been put into 


the hands of the twenty-four barons, or : 


rather Regents, of the kingdom; and finally 
| ordained that the king ſhould be age: to 
all his legitimate rights. * 8 a 
In the Fea century; a che Sana quand 
Laren the Emperor FRED ERICEK II. and 
the See of Rome, was diſcuſſed in appeals 
and letters to the chief potentates of chriſten- 
dom, as well as by arms. The letters of the 
Emperor, particularly thoſe to the king of 
England, are long and argumentative, and 
breathe the very ſpirit of a modern manifeſto 
or ſtate note. (c) In 1334 % treaty having 
been entered into by the king of Bobemia and 
other princes of Germany with the duke of 
Brabant, under the mediation of PHILIP of 
 Varots, the latter ſtyles himſelf at the head 
of the deed Nomme et eleu juge, traicteur, 


(5) See theſe and a number of other articles of no leſs 
Te ao Par, 992. & S piceleg. Vet. ſcrip. 643. 
(e) Literæ Fred. _ Amicos. M. * 490. 49% 520. 
Ph 
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1 nos chiers 2 8 er. aa 


But the able ks 1 00 whick in \ thoſe 7 
4 appeared, was that publiſhed at Weſt⸗ 


Minſter by EDWARD III. againſt Jonx of 
France in 1356 lt is addreſſed to the Pope 
to the Emperor, and to all the princes, lords, 


and people CHRIST EN BOM in general. He 


complains that people of that age wiſh td 


palliate their own faults by blaſting the innd= 


cenee of others; and he therefore believes it 


à duty he owes to God and to humanity, to 
paint the king of France in his proper colours. 


| He alſo/ juſtifies the king of Navarre from 
the infamy imputed to him in making a 


treaty to deliver up Normandy, by declaring 
before God and on the word of a king, that 


so ſuch treaty had been made: () This was 
Preparatory to the war which he afterwards 
declared againſt France, and no tranſaction 


or manifeſto of the moſt fegular modern 


| Nate, can be more orderly or Cen OM 


(4) Preuves tes Trop, de Brabant. 1 160. ap. .DuMon 


an. 1334. 


05 Rymer. 5. 852. ns 
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The-next century faw the ſame ſort of- euſs 
tom in the appeal made by the kings of 
Caftite and Arragon to the arxbitration of 
LwWIS XI. king of France, in 1463, (J) and 
we ſhall ſoon. have occaſion to obſerve on a 
variety of other appeals; which, ag- they 
ſprang. from a particular ſource; and will be 


treated of at large in another 0 need not | 
| be mentioned here. 


Bauch then was a ſmall part of the regulaziey | 
of appearance, notwithſtanding the inſtances 
of barbarity that have been related, which 
Europe aſſumed during the period we have pro- 
poſed to examine. It aroſe no doubt, in ſome 


meaſure, from the tendency towards a cer- 
tain order in affairs, which the inſtitutions 


and political connections of CHARLEMAGNE 
had begun to generate. But excluſive of the 
_ conſequences of that momentous reign, they 
were beſides affected in the moſt ſenſible man- 
ner by a ſet of remarkable cuſtoms, common 
to all, which began to be viſible about the 
eleventh century, and which are not more 


Y Villaret, 4. 459. 
% un 
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important from their effects than they are 
curious from their nicety. They are indeed 
ſo different from thoſe that have been related; 
were ſo long known; and ſo intimately felt; 
that we cannot turn our view to the ſubject, 
without being ſtruck with the viſible and 


potent influence, which _ had 5e the 
laws of the _— 
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OF THE INFLUENCE OF PARTICULAR INSTITUTIONS, 


Azovr this time, we find all the king- 
doms of Europe ; however diſtinguiſhed from 
one another in race or manners ; however dif- 
ferent in their ſtates of improvement, or 
marked by particular animoſities; agreeing in 
che main, in the five following Points: : 


* 15 adopting the remmkuble polity of the 
Fzup AL SYSTEM ; the intricate connections 


to which it gave riſe; and the numerous rights 


of mutual interference which it perpetually | 
afforded. 


II. In concurring in one general form of 
| ReLiGciovs WoRsHIP ; and particularly in 
obeying one SpiRITUAL HEAD, whoſe 
uſurpations, which firſt" began to aſſume 


ſtrength in this century, ſoon brought the 


whole of their temporal affairs under his do- 
minion; ; and whoſe bigotry, ambition, or 
we, chan ged the * ſpirit of true Re- 
; ligion, 


/ 
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ligion, and inculcated as a duty, the hatred * 


and perſecution of all thoſe who thou wght dif- 
ferently from themſelves. | 


We ſhall 1 wes 3 to obſerve the 


. 


new and remarkable appearance which Eu- 


ROPE aſſumed in conſequence of this; and 


the great difference between the Laws of War 


among Chriſtians, and Infidels, which it pro- 
moted. 8 | 55 

III. In reviving, and even 3 the 
Hr ROI Acts of antiquity, and ſetting up 
a barrier, no leſs ſtrong than ſplendid, againſt 
the miſchiefs and injuſtice, which, though not 
the immediate conſequence of the FEUDAL 
SYSTEM, were foſtered by it to a dangerous 
and lamentable degree. | 


The extraordinary. and beneficial effect. 
which CHivALRy, the Inſtitution we ſpeak 
of, had upon the Law of Nations for ſeveral 

centuries, muſt have ſhewn themſelves forcibly | 
to every mind of common enquiry. | 


| IV. In LE nant ee 
Ta REATIISs, and POSITIVE CONVENTIONS, 
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ſo peculiar to the European Nations, with all 
their numerous train of the Caſus Fæderis, 


Guurunties, Alhances; and acquired rights; 
which muſt of themſelves alone have been 
able tb modify any Law of Nations that might 
have exiſted; which certainly often inter- 


fered with the Rights of Nature; and form, 


What the writers call, che e Lau * 


Nations. 


AE. of 


V. And Laſtly, In endeavouring to ſettle 4 


certain ſcale of Rank and Precedency among 


one another, upon principles peculiar to them 


ſelves, and the =p, cg which united them; 


in marking out a difference in degree between 


certain titles, and particular forms of govern- 


ment; and conſequently in forming a grada- 


tion in the pre-eminence of the various Sove- 


- reignties which compoſed the European Re- 


public. This, although from the ſtubborns 
neſs and pride of various nations, it was hardly 


ever effected with accuracy, was fill per- 


petually attempted, and attempted upon argu- 
ments and principles, of which the cee. 


monial of the reſt * the world was s wholly 
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ls am well aware, that with reſpect to three, 5 

| at it leaſt; of theſe five points; it may be ob- 

jected that they were known before the 
eleventh century, and that therefore the epoch 
we have adopted has been ill choſen. If we 
_ . conſider the ſubject, however, with any at- 
_ tention, the objection will loſe moſt of its 
force, when we find that although theſe 
- cuſtoms were known, their effects had hardly 
been felt. The F eudal Law, for example, had 
been long known in Europe ; ; it has been diſ— 
covered by ſome Critics among the inſtitu- 
tions of Rome; (a) and it is certainly to be 
traced to the woods of Germany. It did not 
arrive, however, at its full Srowth, till about 
the eleventh century; and though it may be 
ſaid to have been univerſal before that period; 
it was not till afterwards, that it was uni- | 
verſal, in all its mazes, its n, and its -- 
moe. (3) 

(a) Blackſt. Com. 2. Ch. > 

» (6) See Blackſt. 2.4. 5. Craig. J Feud. Lyttel. 1 5 
Roberts, Ch. V. 1. Henault. Hiſt. Chron. de Fr. rem. ſur 
la 2"* race. Monteſq. E. des Loix, L. 30. paſſim. Velly 
| Hiſt. de Fr. 1. Putter. Conſt. of Germ. 1. Hume. Append. 
11. to Hiſt. of Eng. takes no notice of the Chronology of the 


_ Syſtem. Pfeffel Droit pub. &Allem, (I. 234 288) at. 
tributes it to the te eh century, - | 
n 
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| In England in particular; though its out- 
lines were familiar to the Saxons, it was by no 


means the ſame with that obſerved by the reſt _ 


of the world, till after the Conqueſt. 
It is well known that the conſequences of 
the battle of Haſtings, were not confined to 
the mere change of maſters from HaroLD'to 


WIILIAu. The laws of the land; the no- 


bility of the realm; the manners and lan- 
guage; and the art and maxims of war, 
which prevailed among our anceſtors, under- 
went an alteration during the Norman reigns, 


and almoſt during the firſt Norman reign, 


the effect of which is not even yet worn out. 
But if this had not been the caſe; had Wil- 


liam ſucceeded: quietly to the throne 3 the 
mere circumſtance: of his uniting : Normandy 
with Britain, by which he laid the foundation 


for thoſe extenſive feudal connections on the 
Continent, which ſo entirely engroſſed the 


nation for many hundred years afterwards; 


would have marked the century in queſtion, 


as a moſt important one to this kingdom. 


The animoſities and friendſhips, the numerous 
and intricate claims, and the thouſand cauſes 
for war, to which that connection gave birth, 


—: — LR IOY. Apa, 
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Will bei it ever be conſidered as a very mo- 
mentous æra in the hiftory of the Law or 
* as obſerved by. OR. 5 


With W to Rande lik. I am ** 
from imagining that its influence on the mind 
Was not felt long before this period; and in 
part it has already been touched upon. (c) Its 
gaad effects wil ſtill continue to be traced; 
but, unfortunately, the effects chiefly to be 
deſcribed, aroſe from the corruption, rather 
than the purity of the Church. It will be 
ſufficient to remark that this was the age of 


5 AxrGORY VII. the firm fupporter, if not the 


founder of theſe Papal uſurpations, which 
amounted: to a tyranny the moſt wonderful 
that ever ſubjugated the mind of man: That 
this was the age which ſaw the commence- 
ment of thoſe deſolating wars, which took 
their riſe from zeal alone; were conducted, 
from miſtaken principles, in a manner ſuch as 

zendered the heart more ſtubhorn than it really 
was; and ſo far, did as much miſchief to the 
Law in queſtion, as in other reſpects it had 


& 4 


A 


(00 Chap. VIII. ad fn. 
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ſometimes done good.” This alſo was the age 
to which feveral [diſtinguiſhed kingdoms of 
Europe actually attribute their converſion, (or 
at leaſt the extenſion of their converſion) to 
CurISTIANITY:; and they were therefore 
| only now introduced to participate in thoſe 
effects upon the law, to the production of 
which, it will be ſhewn it: fo powerfully 
contributed. Paganiſm Kill, exiſted in many 
parts of Denmark, Sweden and Norway, and 
in almoſt 8 whole of n 1 1 | 


: * . 
With reſpedt to G 4 it is „ ” 
did that its foundation was laid in this 
century; and as for the CEREMONIAL of 
Europe, it ſeemed unknown till long aſter- 
wards: and although the cuſtom of making 
TREATIES had been from old time in uſe ; 
yet their effect upon the politics and public 
maxims of the world before this æra, it would 
be difficult to diſcover, if they ever had been 


(a) Puffend. de reb. Succ. che reign of Ingo. and Intrad. 
a PHiſt. Univ. 5. Chs. I, 2, Mod, Un. Hiſt. 28, 460. 29. 


It 
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It is, therefore, with more propriety that 
at firſt it may appear, that I have reſerved the 
conſideration of the impreſſions made upon 
the law of nations by the five circumſtances 
above mentioned, for the æra I have fixed 
upon. At the ſame time it may not be un- 
neceſſary to premiſe, that in the following in- 
veſtigations, ſuch very ſtrict attention to any 
particular cuſtom has not been paid, as to 
confine it exactiy within the bounds of the 
period propoſed. In general, whenever 1 
have found a law, or maxim, at its height 
during this pad have choſen to mention it 
here; but at the ſame time I claim the li- 
berty of ſearching for its commencement in 
the. century before it, or of purſuing it to 
any number of years afterwards, if ee 
„ eee n TY 


| The field is now wide — us; and 
wthout any particular reaſon for preferring 
it, I ſhall conſider the different points, in 
the order in which they have been men- 
tioned. And firſt, * of the . EU DAL 


8 Srer zu. 


CHAP. 


* , 


T FEUDAL SYSTEM = —2agp 


l | N 
F * - * * 5 & 4 774 #*; 1 . 7: 1 


; P * gu 4 * we 82 
Fe 2 : ; 3 4 7 # * 7 } , L 1 4 +5 $2 1 ts 1 * 2 1 f} IT £ LET] Li 8 F E. ry ITY * 
„ * 2 15 ot 1 ien 2001; $1 My $193\ 70 | 
C4244 % 40 * F 1 1 * J nene e 7 


not fall within our plan to eve any regular 
account of its various regulations; its general 
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aw obſerving upon the effects o "th 6. 
markable and extenſive Inſtitütion, it dots 


ſpirit, its diſputed points, its thoularid niceties. 


Such knowledge muſt be ſuppoſed | to have. 
been already obtained by thoſe who: come to 


the preſent enquiry. To examine it would 
ſurpaſs the ſcope of this Treatiſe; and even if 


it did not, the ſubject has already received All 


the light which the labour, talents and judg. 


ment of the beſt heads in Europe Have been 


able to give to it. Taking it therefore for 


granted, that the whole” learning! upott' the 


% 


point, is in the poſſeſſion of the readet; 


proceed merely to examine its effect Upon 
the law of nations ad the bentttier when | 
it chiefly prevailed. 


That effect, it muſt be owned, was not 


8 to improve mankind; there was not 
Vor I. RT OY: ſo 


I2z8 OK THE INFLUENCE: OF 


ſo bn a difference as might be WER: be- 
tween the nations with whoſe cuſtoms we 
have been ſo much ſhocked, and thoſe of the 
feudal ſovereigns. The chief ſeems to have 
been, that the: former were continually mi- 
grating ; ; the latter had become ſtationary, ; j 
| former giverus the i image of armies moy- : 
ing from plain to plain; the latter of armies 
intrenched.i in their camp: but war wWas equally 
the buſineſs and the delight of both, and both 
were blogdy, went, ny 3 1 
all 02 bob 
85 The Mice r 4 3 Which is 1 
to be obſerved in ſtationary over wandering 
Nations, came at laſt to ſhew itſelf; and the 
Waxs of the times, although not leſs frequent 
| than before,, began to be conducted on a ſort 
| of. principle and arrangement, approaching 
ſomewhat to a ſettled ſyſtem. The whole life 
of the Barbarians Was paſſed in arms, and al- 
oft in battle; and when to die a violent 
death Was a. religious duty, it would have 
been almoſt abſurd to have required any cauſe 
for taking arms. 0 When nern, how- 


300: 7&7. (bc (6)? TI Sup Chap. vil. 
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ever, came to be well eſtabliſhed throughout 
Europe, although little attention was for a 
long time paid to it, yet it became a general 
law to require a cauſe for hoſtility; the nature 
_ of ſovereignty began to be underſtood, and : 
the idea of /egitimate and illegitimate wars was 
thus by degrees adopted. On this ſituation 
of things, the feudal eſtabliſhments operated 
with conſiderable effect ; and, by a minute at- 
tention to their ſpirit and genius, we ſhall dif 
cover a variety of points in which the in- 
tereſts and connections of nations were ex- 

tended and modelled in a manner ſometimes 
advantageaus, ſometimes the reverſe, but 
which, had it not been for the feudal 200 
| pg never have been known. 


1055 of che moſt 8 1 WAS of j its 
effects, was the great multiplication of the 
States of the world, and by conſequence, 
unhappily for mau kind, the multiplication of 
its cauſes for v war. | 
'A We ot; of the Earth, governed by 
one head and properly civilized under one 
common Juriſdiction, muſt have fewer of 
theſe. cauſes, than the ſame portion of the 


22 . 
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Earth, divided into a number of ſtates in- 
dependent of one another. In the former 
caſe, differences are accommodated by the 
peaceable mode of trial and ſentence; in the 
latter, the moſt trifling perſonal quarrel, and, 
lit the ſubdiviſions are purſued to any extent) 

the common diſſentions of private life, become 
the ſignals for public and general hoſtilities. 
Where this therefore takes place, not only the 
manners of mankind, but their Law of Na- 


tions, muſt be conſiderable influenced ; and + 


uch was the effect of the Feudal Syſtem Sp 
ne earlier ages of EK * 
. 2 is the ane: et; to, examine the 
point under the preſent head, ſince none but 
Sovereigns can make legitimate war; and as 
the Barons Wars, form a conſpicuous part in 
the hiſtory of theſe ages, we muſt naturally 1 
refer to that e beſtowed d them a 
right ſo important. 


This privilege, then, of taking arms at 
pleaſure, which, from the more private rank 

and the ſubordination of thoſe who poſſeſſed 
it, was known by the charaQteriftic term of 
PRIVATE War, was the Pons right 
Fi « > 60 Me 1 8 bo in 
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6 eyes of an antient Baron which he 
poſſeſſed, and oner of the laſt which he parted 
with. However, it was rather modified and 
brought into # ſhape capable! of produeing 
more energetic miſchief, than inſſituted,o hy 
me Feudal Law, Moſt- barbarous natiens 
are remarkable for the determination. with 
which families and friends purſue and avenge 
their injuries, and this from à political, as 

well as a friendly motive. The antient na- 
tions of Germany, (6) as well as the Indian 
of America, preſent us every where with this 
cuſtom. From the former it was derived to 
the different nations of Europe, (c) and it 
was not only the diſpofition, but the duty, 
of every Family to avenge the loſs of any of 

its members upon the family which had 
cauſed it. The hoftilities which aroſe in con- 
ſequence, . were. called FAIDE (9), Fri, or 


* * 
$ . 5 8 ” 4 * 4 Ef * 4 
£8 er oa R 72 2h 


( b) Suſcipere tam inimicitias ſeu * * ee 
quam amicitias neceſſe eſt. —Tacit. de mor. Germ. C. 21. 
(c) It continued among them fix hundred years. — 

Henault. Hiſt. Chron. de Fr. rem. fur la 2nde he” 


I 4) Spelm. Gloſs. voc. Faida. 
Du Cm Diſſertation 2 29 Tur Joinvle p. 35 5 
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| Feud; (% che Laws of moſt of the weſtern 


countries not only let them paſs unpuniſhed, 
but, by regulating, gave them authority; and 
{o high was thiv duty carried, that in many 


exeded to che vengeince due * the death of . 


_ laft ww had poſſeſſed it. 0 


SE 
* 


. 
4+ ## 


. the. notions. of justice, Hover, + im. = 


proved, attempts were made to curtail, and by 


degrees to abrogate this pernicious right; (g) 


but their ſucceſs was comparatively ſmall; 


and when, through the weakneſs of the Car- £ 


lovingian Monarchs in France; (4). the diſ- 


orders of the Heptarchy in England; and of 


che elective Government . in eme Mob 


. 


0 b Hemp the brate Kill i in a, of « Deadly F end,” 7 


expects the 21. of hate between perſons or families. 
| + + Stewart's V. of Soc. 250. 
(H Ad quemcunque hæriditas pervenerit, ad illum 
Ultio Proximi, &c. debet pertinere. 
Leg. Angl. & Werinor. ap. Lindenb. tit. 6 ö. 


"(e) In England, o early as the time of TOE. Edmund. 
An. 941. | 
I. L. Edm. ap. Speke. Gloſſ. et Wilkins. Lp: Sax, 


( Monteſq· & Henault. ub. ſup. 


(i) Pfeffel. Droit. pub. d Allemagne | abreg. 4 Page 
the 


_ 5. reign of * to Hen. V. 


1 


* 
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dhe power of Corporations im Italy and ah 
community of territory which radleft: a 
Spain, for every rie nnen 


the „ ˙ roxio 13a —_ 
à fortreſs, or could: maintain a main arma, 
was firmly eſtabliſhed gthe FA IDA weseagerly 
adopted, and extended into the right of; Pri: 
vate War, by all the Barons throughout 
Europe. 00 1E 89 8 12110 4 70 29100 vAT 8 
> gaidon. dich ai eser 
A Bew. ana thus pea itlelf before us; 
the weſtern world was not only divided into 
a variety of independent nations, governed i in 
their intereourſe by certain general cuſtums 5 
ba each of them again was ſubdivided in 
0 bl ubordinate 1 N eee "indeed 


ai td * 42222 Ph OY 


7 * 
# * 142 854 . ad 2- — alt ; 01 101 94003 


60 With e tain learned writer}? this: ſeems = 
a more probable account*of the riſe of Private War among 
the Feudal Barons, than that adopted by Prefeflor Putter a 
(“Conſtitut. of Germ. tranſlat. by Dornford. B. 1, C. 7.) who! 
contents himſelf with attributing it merely to the uſurpatior? 
| and pride of the Barons in thẽ moments of weakneſs in their 
Kings. This, as has been obſerved, migne have Toltefed - 
and regulated it; but it ſately was originally xothing more 
than a continuation of the FD, Wick had long been 


legal, and were never e rj an zo eie 
c 2 1 1s ud Of t ne e 


2 4 ſome 


Seeed, ab -and Span 
eee 
| — engine all tho cere · 


* 


Ei, '  2uodngord? non 265 Ils TA : 4 
| e Corps Diplomatiques are fan KI] thels 


; Treaties. in which nothing can be peg 
1 men of t theſe ſubordinate 


| * ( h Meng ea 15 this more Prelbiy e to our e 
533 d 1 number of Caſtles and 
Fomeſſas polbied hy the Rurous of various! Kingdams: 
bs: England; at the peaes between Henry II. and Stephen, 
77 n by wi and. N ea Caſtles Work ordered to be dev 
roye: —L I. 1 418 n France, upon a ne- 
gotiation 3 peace between Edw. III. and Ch. V. in the 
year 137% the Plenary Power of the French Ambaſſadors | 
contained: a ſtate of the fortified places. they were willing te 
give up. (-Edward.' They amounted. to the aſtoniſhing 
number of fourteen | hundred walled Towns, and: three * : 
toys away the en Aeguitaine alone. 
gl AH 10 K Vularet. Hift. — 
by ben vn bender that theſe wer not entertained for the 
public defence againſt foreign enemies, but chiefly for that 
protection which is n afforded by the Laws, without the 
affiſtance of a ſingle Garriſon, how much reaſon have we 
5 e eee : 


MANY ok 85 | Vaſſals 


Vaſſals, from that of independent Bine, ln 
cept when mention is made of the rights of 
the Lord Paramumt. Stewart and Lyttelton 
have thought it worth While to preſerve fe. 
veral of them in their "Appendices ; and a 
ferious attention to them will ſufficiently refute 
a marked expreſſion of a writer whoſe very 
high authority would have pofffbly ſtopped 
me from proceeding in theſe conſiderations, 
had he not thrown it out as à mere obiter 
aum. Du Cange, after detailing the laws 
which governed the cuſtom of private war, 
and obſerving that the  r5ghr uus univerſal 
_ all the Weſtern States; obſerves, Ce- 

« pendant cette faculte de ſe faire aninſi la 
guerre, eff: contraire au Droit des Gens, qui 
ne ſouffre pas qu'aucune; autre ait le pouvoir 
de declarer et de faire la guerre, que les 
* Princes et les Souverains, qui ne reconnciſſent 
l au deſſus Ee” __ MSI 


15 this fereation; 0 the ſubject of the les 
of nations was not regularly before Du Cange; 
or; if he had really conſidered it, he neither 


(mm) Diflerat, 29 . 5 
had 
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had taken the view of it which I have done; 
in conſidering it a particular law, confined by 
cuſtom to particular nations; nor had he 
actually conſidered the whole nature of Sove- 
reignty, which has a variety of modifications 
chat allow a feudal Vaſſal to be fully Sove- 
reigm guoad the right of making peace 5 
* d 25 t Ky Lo eee 
: 4 1s true Shaw 8 at: denied 
/ Pave this rank, even as it related to the right 
of making war ; and the following Capitulary 
tends to ſupport che opinion of Por TER re- 
gg the e 0 that right 1 * | 


; 22 
F 


7 « Ne IT 100 wee inventions. 4 non 
« 5 gſurpatum eft, ut hi qui nullo minifterio 
.$K ot Fulciuntur, propter ſua odia et diverſiſi- 
nat wvoluntates pefſimas, indebitum fibi uſurpant 
41 in vindieandit Frorimis et interficiendis Homini- 
«* bus vindifte miniſterium : et quod Rex ſaltem 
n uno. exercere debuerat propter terrorem 
* multorum, 72 impudenter i in multis perpetrare 
& non metuunt propter, pia en, G5 


(u) Yide note k, page 43 — 3 = 


U 
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But although, during the time of Cn AR 
ank the privilege might have been 
thought an uſurpation; yet, during the ſucceed- 
ing ages, when the feudal ſyſtem had become 
what it is generally conſidered, and had aſſumed 
that regularity of ſhape which it continued to 
wear ſo long; the vaſſals were men of very 
ſuperiour conſequence to that which they had 
before enjoyed; and, as far as it relates to 
the right of war with one another, were not to 
be diſtinguiſhed from States the moſt inde- 
pendent. Hence therefore, when ParLie 

AvevsTvs propoſed to Rick. I. in a treaty 
of peace, that their barons ſhould be prevented 
from making war upon one another; it was 
refuſed by Richard, Quia videlicet violare 
nolebat Conſuetudines & Leges PicTAviz vel 
aliarum terrarum ſuarum, in quibus conſue- 
tum erat ab antiquo, ut Mane OP pra- 

fe invicem een 0 | 
Thins: was this: 8 however, Sin 
_ tween independent States and the ſubordinate 
Sovereigns; that the former had no common 
Tribunal to appeal to, and could only decide 


 (p) Hoveden. P. 743. 
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by the fword; while the litter, on the c6n- 
 trary, could appeal; A they pleaſed, to their 
Lord Paramount; and :things were then de- 
cided by the judgment. of their Peers. Their 
public maxims alſo among one another would, 
no doubt, take their character from the ge- 
neral Laws'of their particular Nation; and as 
Europe conſiſted of a certain dlaſs of Nations, 
inſulated with reſpect to the reſt of the world; 
ſo the perry Sovereigns that compoſed any 
particular State, may be faid to have formed 
a diſtin claſs, with-reſpeRt-20 the red f 
ne i A : Weben eu reno . 


| The ate 1 thidelaborars 
Du Cange, have detailed the particular cuſtoms 
attendant upon the private wars of the French 
Barons, in a manner that throws great light 
upon the ſubject; and they will be our N 
guides in much that we ſhall have occafion to : 


obſerve relating to them. And firſt, et re- 


EU to the Gunſes: for n 


| Theſe en _ be fat © crimes as a 
have been puniſhed with! death had the in- 
jured party appealed to the civil tribunals, 


are what — callers — mefaits, 
4 | | and 


* « 
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and were always ſome flagrant breach of the 
e as e N or dere 2 


- Mon any of theſe crimes. 1 * per- 
| hey war was inſtantly made by the fas 
mily injured againſt that which had done the 
injury; for on theſe- occaſions they were 
governed by the ſpirit of the old Fain. All 
the relations, therefore, of the injured perſon 
were bound to join themſelves to his ſtandard; 
and every one of chem not only had a right, 
but was under obligation to attack the poſ- 
ſeſſions and the perſons of every one of the 
| hoſtile family. The obligation indeed was fo 
ſtrong, that, upon a refuſal to comply, men 
were actually obliged to renounce their re- 
| lationſhip, and with it all their rights of ſue- 
ceſſion to family property, in a ſolemn and 
public manner, _ taken notice of by the 
So _ wh 
But as Relationſhip was thus md; to 
confer the moſt en nights, and to ſub- 


- Ad Sales Ae par Beatwangir. Ch. 59.— 
wy Cange. Diſſert. ſur la vie de St. Louis. par Joinville. 29. 


- (7) Velly. Hift. de Fr. 3. 315. Henault ub. ſup. & tit. 
63of the Leg . . 


ject 
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ject a perſon to very cruel duties; it be- 
came neceſſary to define with accuracy how 
far it ſhould extend, ſo as to be brought 
within the meaning of the Law: and it was 
determined at firft, that beyond the ſeventh 
degree of affinity, and afterwards, beyond the 
fourth, where the Laws of the Church per- 
mitted marriages to commence, any one who 
choſe to ſtand neuter, was not bound to take 
part with his family. If therefore, prompted 
by affection, or a warlike ſpirit, he ſtill choſe to 
fly to arms, he was then conſidered as a prin- 
cipal, and as ſuch, was obliged alſo to declare 
war in form; (s) ſo that it ſhould ſeem, thoſe 
who were within the degrees of affinity were 
not bound to comply with this ceremony after 
it had once'been gone aro "by the hoy 5 
Þ n as n ON | 


Such e was called n EVETAIGNE,” 
or © Qu I e ' evidently the radix of 


() Du Gage, up ug. 


(t) Coutum. de Beauv. C. 5g. Du r Diſſert. 29. 


ſur Joinville. p. 333. Theſe: are circumſtances ſufficiently re- 
markable, but which either eſcaped the notice, .or did not 
fall within the * of Dr. Robertſon. IntroduR. to 
Ch. 5. 17 35-00. 

| "the 
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the Engliſh word CHIEFTAIN, and ſignified 
à perſon who, to revenge an injury done to 
his family, declared war againſt the of- 
fender. (2) The forms of that declaration 
were ſolemn and worthy of imitation; they 

admitted alſo of ſo many modifications, that 
a thorough knowledge of them muſt have 
eonſtituted no inconſiderable part of the juriſ- 
prudence of the times. They ſeem, how⸗ 
ever, to have been arranged under the two 
5 Ae of Drxps a As 

(3. 15 

* Was dels by De 2D, ene it 
aroſe on the ſudden, Quant caudes mellees 
« ſourdent entre Gentixhommes d'une part et 
autre; (x) and in this caſe, all thoſe who 
vere preſent, were obliged to take part in it, 
according to the fide to which they were at- 
. tached. (y) It was declared by Wonps when 
the principals ſent defiances to one another. 
ww Quant li un manece id autre d 2 fere villonie, ou 
5 anjude de fon cors.” There was, however, 
a very material diſtinction between the con- 
duet * the © RES and that of the Princi- 


f (@) Benn ere 
e (*) Ib. Id. ; 

e (3) Du Cange. 3333. 8 
Elos? 1 puals; 
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pals; for the latter, being "TREE" to under 
ſtand one another's cauſes for complaint, might 
enter upon the war immediately after the de» 
- »* elaration; while the former, who might live 
| at a diſtance, or might not be acquainted with 
waete procedure, were allowed forty days to 
3 prepare themſelves, unleſs they happened to 
5 be actually on the ſpot when the quarrel 
broke out; and this regulation was made by 
PfILIr the HAR Dr., according to Beauma- 
noir, (or Saint Lewis, according to Du 
Cange), (z) as the means of aboliſhing bj 
degrees the whole of the practice in queſtion. 
I ermany alſo, by what was called the Land 
: . friede, or Peace of the Empire, a (regulation of 
Frederick I. confirmed by the GO DEN BLI, 
a Baron going to war, was obliged to declare 
himſelf an Enemy, and _ three yon notice 
to bis 1 * fe) boden 


"From: this ac! in the l, to. ma 


W made war upon one another, the | 
Law by which they were bound to aſſiſt 


(z) Du 3 . . „ 
(a) Putter. L. 2. C. 10. Golden Bull. Ch. 17. De Dif- 


could 


fidationibus. ap. Du W | 


c 449 
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could not take place, the family being 
| equally related to them both, a caſe which 


was altered * the . were " 
| Uterine. (3). $15 


- It is needleſs to obſerve, os treating of 
| the effects of the Feudal Syſtem, that all the 


Laſals of the Lord ſupported him in the war. | 
What, however, was rather remarkable, and 
can only be explained by the peculiar nature 


of that ſyſtem, they could not be attacked ex- 

eept while in arms, and on actual duty. As 
ſoon as they had returned home, upon the 
concluſion of their campaign, though the war 
might continue between the principals, they 
ceaſed to be parties; having barely performed 


the regular ſervice OY of ga EY the Y 


Feudal Law. ( } 


— 


The rights of the lndividuals of the family : 
were no leſs A when the difference 


WG 8 ut fup Du 8 p. 333. 


(e) Beaumanoir, Ch. 59. It is extraordinary that Dr. 
Robertſon, whoſe accuracy and obſervation upon this ſub- 
| ject no one can queſtion, with Beaumanoir before him, 


Has alſo neglected this circumſtance, the importance of 


which as to the Law of Nations muſt be evident. 


Vor- * | Aa 5 came | 
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came to be terminated, than they had been on 
the breaking out of the war. They were all 
to be conſulted, and all of them had a right to 


put a negative on the negotiation. This ne- 


gative, however, was not binding upon thoſe 
who were tired of the quarrel, and were 
g willing to make peace; and in that caſe? 
therefore the perſons concerned, aſſumed new - 
ſituations. He, who perhaps had been the 
original QuieveTAINE, retired from the 
war; and he, who had only engaged av 
auxiliary, was left as principal ; nor were any 
of his family. not even the perſon whoſe in- 
Jury had been the cauſe of the fend, bound to 
aſſiſt him. But that it might be underſtood 


what was the preciſe ſituation of the parties, 


new declarations were to be made, in which 
it was known who were to be conſidered as 
friends, and who were to remain as enemies z - 
and if without fuch declaration any act of 
hoſtility was committed, the perpetrator was 
guilty of a kind of treaſon, / paix br ifee } and | 

might be e with a halter. (4 - 3c 


There | 


04 Beauman, Pa. 30 , et <P The Preſident Henault 
ſeems to have loſt ſight of his uſual accuracy in throwing 
21 ri 2 of Private War ang of the 2 togpther. Im- 
2 mediately 
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„Thee were three modes of terminating theſe 
Gerber according as the parties could 
agree. —I. By making à regular treaty of 
peace. II. By taking bonds of aſſurance from 
one another, to ſuſpend hoſtilities, and abide 


the deciſion of a e M By 


| lingle combat. 


The firſt, as it was not peng to the 
Feudal Sy/tem, need not be taken notice of here. 


By the ſecond, either party, (and generally, as 2 


was natural, that which was the weakeſt) 
might ſummon his adverſary to the Lord's 


Court, and oblige him to give bond that he 
would not moleſt him farther, either in his 


perſon, in his family, or his goods, but bring 
the difference regularly before the Juriſdiction 
of the Court. In order to underſtand this 


mediately after deſcanting upon the miſchiefs of private war, 


| bags; < Cependant ces combats eurent beſoin depuis de la 
<« permiſſion expreſſe du Prince; en ſorte que c'etoit Wer 
crime de leze majeſté de ſe donned Camp et nn &c. 
(Rem ſur la ande race.) | 
This and what follows evidently have reference to the 
Laws of Single Combat, which was a mode of legal trial, 
and had no connection with the right of Private War, a 


right enjoyed as a privilege of the F _— in ſpite of the 


OY of the Severe | 
Naa | Aa. Hs the 
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the better, it muſt be remembered, that al- 
though two Barons, having the right of war, 

might, and generally did, fly to arms upon 
every quarrel, yet this did not deſtroy the 
power of civil tribunals. Though much 
neglected, they were {till open, and when ap- 
pealed to, did juſtice in the manner they beſt 
were able. None, however, but the Courts 
which- poſſeſſed the privilege of what was 
called the HOH Jus ric, in other words, 
the power of life and death, could take cogni- 
zance of theſe diſputes; the reaſon for which 
will be obvious when it is recollected that 
none but crimes which in the event of con- 
viction could be puniſhed capitally, were the 
fair and legal cauſes for war during that 
time. 4 We _ imagine, _ me little 


(e) Vide 2 Dr. e in his Note X, Sec, F. 
Introd. to Ch. 5. in which abundance of learning is diſ- 
played, has been ſomewhat inaccurate, or rather not ample 
enough in his account of this matter. He contents himſelf 
with ſaying that Bonds were granted voluntarily, or exacted 
by the Magiſtrate, to abſtain from hoſtilities, and that after- 
Wards, if any were committed, the penalty of Treaſon was 
incurred, He makes no mention at all of the trial of the 
original difference before the Civil Courts, the very cauſe, 

probably; why i it ſhould then be * as Treaſon. r 


fcacy 
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efficacy of this mode of terminating differences, 
when the ſtrongeſt party was often ſuperiour, 
not only to his Adverſary, but to the Judge 
himſelf; for it depended upon the accidents 
of power or firmneſs in the Lord, whether 
ſubſtantial Juſtice could ever be done. 80 
0 late as the year 1224, Fowkes de Breauts, | 

having thirty-five verdicts of diſſeiſin paſt | 
_ againſt him, ſet the King's Judges themſelves 
at defiance, and nimis inconſulte agens, to uſe 
Matthew Paris' expreſſion, bound them in 
chains, threw them into Bedford Caſtle, and 
confined them in the Dungeon; nor. could 
he be puniſhed according to his merits ; for 
though his Brothers and others who aſſiſted 
bim, to the number of twenty-four, . were 
hanged, he himſelf eſcaped with the milder 
e of exile, AFP: 


The third any of W a private 
war, was by DBT, the nature of which is 
too well known to need any particular diſ- 
cuſſion. We may obſerve, however, that al- 
though Beaumanoir has conſidered it as a 
ſeparate mode, it rather ſeems to have been 


(J M. Par 340, 1 
al Aa 3 „ 


% 1 


3 


3538 OF THE INFLUENCE OF 


the conſequence of the laſt, namely, the Apa * 


peal to the Lord's Court; the Reader not 
being to be told, that even before the regular 
Juriſdiction, the DveL Was s often the very © 
_ of fe trial. / a 


Suck is * account of Pk maxims of | 
Private Wat, as it prevailed among the Barons 
of France; and which, according to the 
Syſtem we purſue, may be not unreaſonably. 
confidered'as a part of the Law of data in 

this time. 


But France, the faireſt, and moſt extenſive 
country of the Chriſtian World; the Parent 

of ſo many Colonies, and even of King- 
doms, (g) could not fail to have much in- 

fluence upon the maxims and manners of 
other Nations, and it may therefore be not 
unfairly ſuppoſed, that much of the genius 
and ſpirit of theſe Laws, pervaded the Feudal 
Pm in other parts of * 55 


( 2 Of Sicily, of Naples, of RE TEE of W 
one time of the whole Greek Empire, and in ſome ne 


of ads crnat See the ern | | 


mW In. 


* 
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In Germany, Private Was raged with 


3 violence; and from the elective 


conſtitution of the Empire, the conſequent 


weakneſs of the Government, and the cir- 
cumſtance that the Papal thunders were firſt 
directed into that quarter, no efforts of the 
Sovereign could put an end to it till the 


very end of the fifteenth Century, when the 


erection and firm ſupport of the Imperial 
Chamber, habituated men to a more regular 
courſe of Juſtice. (6) Even ſo late as the 
beginning of the fourteenth Century, the diſ- 
orders of that Country roſe to ſuch a height, 
that ſixty cities of the Rhine, together with 


the three Eccleſiaſtical Electors, the Prince 


Palatine, and the Duke of Bavaria, were 
obliged to aſſociate together to defend them- 
ſelves againſt the Protectors and Relations of 


Robbers, on the highway, abo might uſe their | 


right of thar to avenge their deaths, (i) Among 
other cauſes for this, there is perhaps none 
ſtronger, or which demonſtrates the vices of 
an elective Government. with young force, 


00 Pfeffel. TY ann. 1495. | 
(7) Heiſſ. 1. 152. Pfeffel. 1, 416. the Deed i is in Du | 


Mont. Corps Dip. 1. | | 
5 Aa 4 8 than 


. 
— — — ra pr ns 6 


* 
—— * 
— 


—— 


SH; Ge IIA as Ini 


— 


> Tf 


— —— — 
— 


* 
INES 42 
— 

— 


— % 
" "ns 
— — 
o 


N A 
” 
a 1 7 
5 8 8 
* Ps... - 
* 
1 
* 7 « 
_ FEES 
. +, - 
| 1. 
bas 
- "188 
i 
c FLY 
{ F#- Va 
1 , . 
ene 
1 
1 
Cy 9 
1 
2 
1 % 
T3. 
"4." * 
7 138 3 
» 44 
9 1 1 
z, 
iv 5 i 
— 15 
7 4 5 L 
n 
ii 
: "14% 63 
1 
5 Rf 
1 =: 
+28 
285 
We - 
3: 44+ 
+ 4 
77 * 
1» Ma 
3 ov 
3 E 
| 
= I 
1 
1 NY» 
[Er > 
ne Fs 
2 1 & 2 
STM. 
. if $ 7 
7 OY 1 1 
jy v3} 47 
1-4-4357 
© F237 
ny 
1 ("8 
= 44 
4 8 
96 5 
inn 
e 
aii 
41 
141 
EE 
WY. 
1 
n 
' uh +4 
__ 
7 
TY : - 
_—_ 
3 +8 3 E 
3-7. I 
: vp ; 
e 
. 
7 _ 
. bY 
7 t Rr. 
ieee 
\ iin 
„ 
* = - "Fi H 
4347 5 
110 
'y a 1 1 
n 
— #9 N 3 
$408 
1 . 
is f 
3 ws 
+. 78 
Ht 
$854 
4 8 
RW 
© 5 * 
8 22 F 
* ** 4 
" "Ng 
42,3878 
81 1 oy 
oe” 1 
* 359 2 I 1 
uo 
9 4 m8 
n 
* IK py 
+ a 
' „ 
2 .. 
rr 
$570 is 
3 * 
{5M : E 
1 
24 1 
1) SHI 
7 1 
Tz + 4 
4 Yr? 2 
+. FE . 
& + 
: TY. 
e 
1 
: 5 
5 Ss - 
: nen 
R. 7. 
5 
% * 5 
+ 17 C8 
Fe 3 
- e 
8 
« +3 
. 4.8 
C 15 N 
+» 1 8 
£1408 
py LL 
I (Ee © 
1 = 4 
5; 6 * 2 
2 
. ' = 
; 4241 
* 1 
ö 1 
T8. 
= 1 4. 
1 4 
BN 54 
3 fe 
: "Fo 
* 4 
45 
n 
+ va 
5 I * 
* * "4 « 2 
9 3 4 
F +3 
_ 1:4: 
+ 8578 
Py” PS © 
. a4 
1 
l 
. 
bu 1 7 
+ ik Z 
1 
enn 
7 
. 
t 
3 : 
A 
1 
1 1 1 5 
1 
1 
1 D 
1 LY 4 
- 1 A 
ls. 3 
458 + y 
3M 7 
zz . * 4 
1 
0 1 
1 ' 
1 
1 
HEE 
E 
fs 
< - 
'E * 
1 4 
T8 
W. 
by. | 4. 
\ wh 
U 
4 1 
4A. 
2 
ö 


[8 
* 
5 
3308 

<4 

l 

* 
- 
* 

4 
I 
£ 
; 

; 
* 
AI 
Ll 
4 
_ 
* 
9 
* 
+. 7 
4 
i 
a 
1 
x 

4 
vn 
#2 

1 

7 


1 
13 E. 
1 


e — RE. 5. 
— 8 = = 2 . 
rr 4. — rr 2 
0 


_ 


366 Of THE INFLUENCE OF 
than the little intereſt which the Emperors. 
themſelves had to ſupport the ſupreme aus 
thority. As they knew that every advance 
to good order would weaken the power of 
their families, in caſe they did not ſucceed to 
the throne, they were the leſs concerned to 
attempt, what all the other crowned heads in 
Europe were perpetually endeavouring to 
effectuate. Hence the ſtrong circumſtance, 
that the Princes of the Empire, who were 
originally nothing more than the other Barons 
of Europe, have continued Savereigns to this 
day, and may exerciſe the ſame right of war 

in common with all other Sovereigns (4). | 


In Tah, which was at a ſtill greater diſtance 
from the ſeat of Government, the Emperor 
loſt his power ſooner. The original Vaſſals 
of CHARLEMAGNE and OTHno, not only 
aſſerted the privilege of Private War as a 
Feudal right, but became, and are ſtill, more 
independent of their Chief, than their fellow 
Sovereigns in Germany; and this was one of 
the reaſons why the Kings of France allowed ; 
1 „ 
| ( ) Evyen the Lanfriede, or Public Peace, a fundamental 
conſtitution of the Emperor Frederick I. for the preſervation 
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FREE) to 8 their Foreign Miniſters with 
the full repreſentative character of Ambaſſador, 
Which yy often denied to the — 0 


1 Spain, where revenge 18 dnt. a 80 


7 * honour, and forms part of the national 


character, the right in queſtion may be ſup- 
poſed to have been earried to its height; and 
its abolition was alſo proportionably later; 
- the regulations for this purpoſe having been 
| ineffeQual till the time of CHARLES V. in 
the year 1519. ( 


1 


The hiſtory of the northern kingdoms, is ; 


for many a century the hiſtory of anarchy 
and murder; and -Private War flouriſhed 
here but too long. In Sweden, it is remark- 
able, that it was the Clergy who laſt poſſeſſed 
the means of it, and ſo late as the reign of 


Sus ravus ERICSEN, 2 act of. the ſtates 


of the nat of the 1e ; while it threatened Rob- | 
bers and Incendiaries with the Ban, reſerved to every one 


a right to do juſtice to himſelf, n he gave three days 


en to his 3 
Putter. B. 2. Ch. 10. | Vide Sup 


(1) See e Wicquebort de  Ambaſlad. 
(n) Robertſon. Introd. Ch, V. Note X. 


og.) 
EIS 
l . 

1 
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was neceſlary to veſt in the King the poſſeſſion 
of their . Nana: n 


But af. all the Nations of Europe, * 5 
without the exception of Poland, this remark- 
able right exiſted longeſt in the northern 
parts of Great. Britain. A HiIdHLAN D Curry 
was always formidable, even to his Sovereign, 
as well as to his Neighbours, and his power 

and name have been dreaded in the extremity 
of the ſouth. —Nor was it till late in the 
preſent century, and that in conſequence of 
the influence of the Pretender in Scotland, 
chat they received their final blow. The 


 feverity and language of the different acts 


that have paſſed againſt them, beſpeak, in 
ſtrong terms, the manners and cuſtoms of 


2 this ine os * ds. 


(n) Mod. Un. Hift. 29. 378. Erickſon died in 1566. 
(e) By 1 Geo. I. Cap. 56. the being found poſſeſſed of 
Arms in the Highlands, for the ſecond offence, was puniſhed 
with ſeven years tranſportation; and only men of 400 
pounds Scots, revenue, could keep two firelacks. N othing 
is more characteriſtic of the ſpirit of private war than the 
Inſcription mentioned. by Johnſon, (Tour to the Hebrid. 
the account of Col.) upon an old Caſtle in Scotland. If 


© any man of the Clan of Maclonich ſhall appear before 
| . © this 


IHE FEUDAL SYSTEM. * 
In this univerſality of independence in the 


5 Paton of Europe, we may imagine that the 
| Engliſh were not without their ſhare ; and 


accordingly the right in queſtion was tranſ- 

' mitted to them from the Saxens, and but too 
often exerciſed. They maintained Courts of 
their own, and officers whoſe characters be- 
ſpoke the parade of royalty under the names 
of Conſtable, Mareſchal, Juſticiary, Semen 

and Chancellor. (7) 


The families of derben Clou- 


ceſter,; Warrenne, and Warwick, are illuſtrious 


for this ſort of power, and of the latter, he 


who was known by the name of King Maker, 
Vas alone ſuppoſed to ſupport 30,000 retainers 
at his different Manours and Caſtles. We 


have a further ſtrong inſtance of his power, 
and the ſpirit and ſovereignty aſſumed by the 
feudal Lords, in the Memoirs of Commines. 
WARWICK was Governor of Calais, and the 
town ſeemed little to conſider who poſſeſſed 
| "a Aran of ene but an EE to 


ce this Caſtle, though he come at müdhight, wich 2 man's 


4 head in his hand, he ſhall there find tgety and yore | 


& againſt all but the King.” 
(2) Hume's Appendix IT. 
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him as their Sovereign. When, therefore, 


Commines was ſent there from the Duke of 


Burgundy, he found the whole Garriſon in 


his Livery, and as a compliment had the 
Apartment aſſigned for him, decorated with 
white Croſſes (the Arms of France) and rhimes, 
Importing that the King of France and the Earl 
vf i Warwick were 1 6 0 


Dr. Robertſon, however, emis, that the | 


mention of Private War, in England, is more 


rare than in other countries; (7) poſſibly 
owing to the cauſe he aſſigns of the ſuperiour 
vigour of the Norman Kings. The fact is 


certain, that though many of the Barons roſe 
to a great height of power, there were in 


England none of thoſe immenſe fiefs which 


in France, Germany, and Italy, ſplit the 
monarchy into fragments, (6) nor was the un- 


(2). Commines, L. 3. Ch. 6. 
(r) Note X. Introd. to Ch. 5. 
(s) Henry, the Lion of . extended his territories 


from the Adriatic to the Baltic, and poſſeſſed Saxony, 


Bavaria, and Weſtphalia. Heneault 1 * 1 In- 


trod. 3. 27 1. Putter, 2. 10. 


The great fiefs of Normandy, Adee taine, ©: «a 


and above all, Burgundy, were able at any time to ſhake 


the whole 5 of F rance. 5 
wil e 
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wiſe policy purfued, which divides the faireſt 
portions of the Kingdom into Apanages for 
the children of the blood royal, a meaſure 
ſo long deſtructive to the Intereſt of other 
Countries. MA | 


We find 3 the right of Private War 
univerſal throughout Europe, during the 
height of the Feudal Syſtem; nor were Ec- 
cleſiaſtics leſs eminent for the exerciſe of it 
than the Laity. The Clergy were poſſeſſed 
of Baronies in right of their Churches, and 
were often perſonally engaged in the duties 
which they impaled, 00 "as the A0 


8 


19 Tones and Cheſter 3 were he ly Counties pa- 

lage which emanated from the Se and were very 
quickly reſumed. 
e Biſhop of Haw was taken in Ams by 
Richard I. of England. Upon being claimed by the Pope, 
the King ſent his Holineſs the bloody Coat of Mail of the 
Prelate, and replied in the language of Jacob's Sons, © This 
c have we found. Know now whether it be thy Son's 
Coat or no.“ Upon which the Pope is ſaid to have 
_ anſwered, that as he was rather the Soldier of Mars than 
the Servant of Chriſt, he ſhould be conſidered as ſuch, and 
ranſomed at the King's will.. Holinſhed. R. I. 

The Biſhop of Cambray again, on the other ſide, was 
taken by Philip Augustus and the two Prelates regularly 
N 
0 F character, 
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character, however, exempted them, if they 
pleaſed, and at any rate was inconſiſtent with 


a martial one, even in a martial age, the 
Officer charged with the management of their 


Temporalities, ſucceeded to this part of them 
alſo, and was called VIDAME, or Vice Do- 
MIN us. Like the Viſcount, he ſoon con- 
verted his office into a fee, and by becoming 
the vaſlal of the Biſhop, or Monaſtery, exer- 
eiſed the 8 in his own name. e I 
bo , 74 
enten Ge n aaa at lars: the 
hiſtory of Private War, modified by the Feudal 
Syſtem, as part of the Law of Nations during the 
earlier periods, 3 It would not be at all irrelevant 


5 


\ to) Hence Vidame became a Seignory or Lordſhip, 
and was very lately attributed to ſeveral French Noble- 
men; as "the Vidames of Chartres, of Amiens, &c. who 
held their lands of the Biſhops of thoſe places. See Paſ- 
quier Recherches de la France, 8. 5. Du Cange. voc. 
Advocatus. Du Mont. 15 93.4 & Diſſert. 24 ſur Join | 


2 ville. 331. 


The famous Tuschen a 1 "TORE At Deacon of | 
Canterbury, followed Hen. the II. in an expedition to 
Tholouſe, and maintained, at his own. charge, 4000 
ſtipendiary Soldiers, and 1200 Knights, the latter of wean 
_ _ day 2 at his own Table. © 
\ Lyttlet. Hen. II. 2 161. 
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to our ſubject, if we went as haegely' into the 


means by which the cuſtom was abrogated; 
and as every work ſhould be as complete 
within itſelf as poſhble, we mi MEL be juſtiſied 
in ne it den. . reader. 5 unt $464 
As 3 r of fthoſen means ak a 
riſe from the influence of CHRISTIANIT, 
which we intend to treat of ſeparately, and as 
the outlines of them have already been traced 
with much ability by Dr. Robertſon, we ſhall 


content ourſelves with referring to him, (* 


and reſerve what we have to age upon it fer 
en. K er l b 


The next great feature of the Law of 
Nations which the Feudal Syſtem produced, 


| is that remarkable and intimate connection; 


that conſtant Pretence, and indeed, right * 


: interfere with one another, which the ſtates 
of Europe mutually aſſumed in conſequence 
of the diviſions and ſubdiviſions into which 
they had fallen. The creation of Fiefs and 
Kuriere Fiefs, over almoſt all the Weſtern 


F x) Note X. Introd. to Ch. v. . ö 


Ei 8 5 &_ Countries, 
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countries, preſent to us a picture of a few 
Lords Paramount, of fmall real power, but 


great pretenſions j pretenſions which were. 


multiphed, and whoſe intricacy and miſchiefs 
were infinitely extended, when the larger 
fiefs came to be portioned out, as they were, 
into ten thouſand petty Sovereignties, ſub- 


ordinate to mediate, as well as immediate 


Lords. By this well known, but intricate 


ſyſtem, there was ſcarce a ſtate then in exiſt« 
_ ence, which could take any public meaſure, 


without more or leſs involving the right and 


Intereſt of ſome other ſtate, of which, without 
this ſyſtem, it would have been wholly in- 


dependent.—The common rights of mankind 
were invaded by it, and perſons poſſeſſing 
particular countries, even though by a royal 


| title, could not acquire certain other countries 


at the ſame time, without a breach of Law. 


It was thus that, from the time of the 


Er peror FrEDERICK the Second, who, 
as King of Sicily, became the Vaſſal of 


- Pope, no King of that country was al- 


lowed to. aſpire to the Empire; or, if he did, 


| he was obliged to renounce his Ros 3 (5) 


7 Burigny HiR, de Sicile 2. 25. : 
2 a a conſtitution 


— 
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a Wu Which three centuries after- 
wards, was forcibly pleaded by Francis I. of 
France, againſt Charles V. in their celebrated. 
conteſt for the imperial, dignity, in which 
perhaps we may diſcover the firſt traces of 
that famous European ſyſtem, called the Balance 
of Power. (3) We have ſeen the ſame fort 
| of renunciations in modern times, but they 
have been by expreſs conventions, and in 
the Spirit of that remarkable policy ; theſe. 
conſtitutions, on the other hand; formed 
a fundamental law of the two countries, and 
were rather in the ſpirit of the feudal cuſtoms, 
which authorized the Pope, the ſuperiour 
Lord of Sicily, to prevent his hereditary 

Enemy, the Emperor, from aggrandizing him- 
ſelf in Countries ſo near him. 1 


| A Vaſſal could not even marry. without 
the conſent of his Lord, leſt the inheritance 
might that way pals to his enemy, of which, 

among a variety of. examples, there is an 
eminent one furniſhed by the reign of Saint 
Lewis. The Count of Ponthieu had agreed 
to marry the eldeſt of his four daughters, 


(2) Guicciard. ſub. an. 1519. 
Vor. I. 1 | and 
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and his principal heireſs, to HxNRV m. of 
England; the parties had been betrothed, the 
young Countefs had already been eſpouſed by 
proxy, by the Biſhbp of Carliſle, and the Pope 
himfelf had guarantied the alliance, But 
notwithſtanding the affair had gone fuch 
lengths, the King of France, as ſuperiour 
Lord of Ponthien, interfetell upon the ground 5 
of the feudal law, and ſpoke in fo high a 
tone (2) that neither his vaſſal, nor Henry, 
thought proper to go through with the treaty. 
Upon the fame principles it was fairy im- 
puted as a cauſe of complaint to Charles, the 
laſt Duke of Burgundy, that he had married 
the Siſter of the King of England, the enemy 
of France, of which he held. (3) When we 
conſider the immenſe power, and the in- 
dependent Sovereignty of the Duke of Bur- 
gundy, in all other reſpects, (one of the 
greateſt then known, ) we muſt be forcibly 

impreſſed with tlie effect of ſuch cuſtoms. = 


It is remarkable, that there was no 
Monarch in Europe, who, in the earlier 
ages, enjoyed abſolute ee and 


* Vely. 2: 348, () Commines. 
3 LE 0G. 


"THE FEUDAL SYSTEM: 35 


7 did not oe fealty to others for Tome part of 


his dominions. For though there might be 
many Lords Paramount, in reſpect to the 
greater part of their territories, yet they mu- 
tually did homage to one another for other 
parts of them. Thus, Scotland owed homage 
to England, for Cumberland, and Hunting- 


Yon; England to Franee, for Aquitaine and 


Normandy ; France to the Pope, and the 
Empire, for Naples and Milan; the Emperors 


to the Empire, for their hereditary poſſeſſions; 


the King of Spain to the Pope, for Sicily and 
Naples; Sweden to Denmark, Denmark again 


to the Empire, and ſo on through an endleſs 


circle. The form of this homage was the 


moſt abject humiliation that freedom could 


ſubmit to; or that pride could undergo.— 
The poſſeſſor of a fief, let what might be his 
power in other parts, was bound within a 


year after poſſeſſion, to appear before his 


Lord, unarmed, ungirt, bareheaded, kneeling, 
and his hands held in a ſuppliant manner, 
as if in the act of adoration, between the hands 


of the ſuperiour, who was ſeated. In this 


poſture he was obliged to repeat the following 
_ oath: © From this day forth to my laſt, I Se- 


& come your man, Of life, and limb, and earthly 
EE B ba e honour; 
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A honour: J will be true and. faithful to, 798 
4 and Mn K 0 An moh vitt 

7 | 1 i 
This Heading enge was poi oe 
brought into practice, and is well deſcribed 
in the caſe of EDWARPD III. Summoned to 
do homage. to Prairie of VAL ors, as Duke 
of Guienne, that Monarch received him at 
Amiens, at che head of all the nobility of 
France, preceded. by the Kings of Bohemia, 
Majorca, and Navarre. As ſoon as he ap- 
proached the throne, the Great Chamberlain 
commanded him to take off his Crown, : 
Sword, and his Spurs, and to fall upon his 
| knees on a cuſhion prepared for him; a cere- 


— — ————ü—ü—äœ ID ene — — "I 
ag * 


le) Novus quiſque in hereditatem feodalem ſucceſſor, 


DiffinQus, Nudus Capite et provolutus in genua, Tuppli- 
eibus item manibus, inter ſedentis domini manus compre- 
henſis, eum (velut adoraturus) in hunc modum alloqui. 
“ Devenio homo veſter ab hac die in poſterum, de vita, 
Ke membro, e et de terreno honore verus et fidelis vobis | 
& ero, &c. RR” F | 8 
From the words of this Oath, Homo veſter, Sir Hiniey 
Spelman derives the word Homage, and not from OMAQ 

juro, as ſome Critics have done. | 
Spelm. Gloſs. voc. e Homagium. 


See alſo Coke Litt. 60. 


mony, 


tenetur infra annum ſe domino ſiſtere, atque Inermis, 
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- mony, ſays Velly, very humiliating for a ſoul 
ſo proud. He obeyed, however, though it 
was ealy to trace on his countenance; the 
marks of the diſguſt he felt, at being forced 
to humble himſelf ſo low before ſuch il 
luſtrious witneſſes. (4) The ceremony, 
had continued the ſame for above four 
hundred years; and we muſt not forget while 
on the ſubject, the famous account of RoLLo, 
the proud Conqueror of Normandy. When 
Charles the Simple granted him that extenſive 
Dutchy to hold in fief, he was called upon, 
according to the practice of the times, to do 
homage for it. They had infinite pains to 
perſuade him to hold his hands within thoſe 
of the King; but when mention was made of 
falling upon his knees, and kiſſing his foot, 
(for ſuch was the practice of that time,) he 
{wore that he would never bend his knee 
before any one. It was agreed that one of 
his officers ſhould do it for him; and whether 
from aukwardneſs or deſign, in lifting up the 
foot to kiſs it, he overturned the Monarch, 
before whom the Law had thus bound him 
to humble himſelf. The ſtyle alſo in which 


(4) Velly. Hiſt, de Fr, 4. 398, 30. 
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fubpadinate Sovercigns were ſummoned to do 
this homage, was equally humiliating. 'They 
were commanded © to lay all other affairs 
« aſide; and be with their Lord wherever he 
might be within the country, en Sacre 
* 00 wy IN 


But while Soyereigns were he nt : 
with reſpect to one part of their Dominion, 
they might be in a ſtate of the moſt abfolute 


freedom vrith reſpect to all the reſt ; they might 


indeed, probably, be entitled to receive the fame 
| ſort of oaths from the very Lords to whom 

they themſelves had ſworn; the whole de- 
pending upon the various tenures of their 
various domains. It was thus that the Eme 


perors and the Popes were for ſome time 


ſituated; the former doing homage to the 
latter for the Kingdom of Sicily, and at the 
_ Tame time claiming ſuperiority over him in 
right of the Empire. In ſuch a ftate of 
things, it is obvious that there muſt have 
been a perpetual oppoſition of rights and pre- 

tenſions; and as the ideas of men, in thoſe 
days, were not the moſt PEI and the ; 


( Rom. 2. 60g 


law, 


— 
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law, in its purity and ſimplicity, was ſeldom 
allowed to take its courſe, even in points that 
were. well underſtood, we muſt not be ſur- 
| Priſed to find much confuſion in the daily 
practice of the times. Accordingly, though it 
often might happen that rights Were aſſerted, 
and hoſtilities commenced, by a Lord Para- 
mount gs ſuch, and in his own Dominions; 
pet if he poſſeſſed other dominions in vaſe. 
ſalloge, the diſtinction was ſeldom, if ever, 
admitted. Indeed, as the vaſſal had ſworn to 
defend his Lord againſt all enemies whatſo- 
ever, without referring to any particular caſe, 
he could not conſiſtently become his enemy 
himſelf, even though it ſhould be in parts 
where he ceaſed to be a vaſſal. At all events, 
even on the ſuppoſition that his own perſona] 
ſervice could be got over, and, that his 
own immediate vaſſals might follow his 
ſtandard, yet one part of his Subjects might 
then be perpetually called upon to fight againſt 
another part; a fituation of ſuch intricacy, 
and which demanded fo many ſacrifices, that 
we muſt not wonder if the Sovereigns-of that 
time incurred forfeitures, and were often fairly 
declared T7aitors, for doing that which, in 
their other capacity, they were legally per- 
: B b 4 „ 
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mitted to do. Here, therefore, the niceties. of | 
the feudal law, evidently transferred .them- 
| ſelves into the Law of Nations, and begat an 
endleſs; maze of trouble and confuſion, which 
brought the wars of thoſe times almoſt Pegs | 
to a * or civil war. 


ple of che above obſervations are to 
be found in every page of the hiſtory of 
che earlier ages, and perſonal conteſts and 
hatred among Sovereigns, the conſequence of 
having their paſſions thus called forth, were 
the natural reſult of theſe cuſtoms. To 
produce them were almoſt endleſs, and to the 
attentive reader of hiſtory, unneceſſary; thoſe, 
however, which may be ſelected in proof of 
the points touched upon, may be divided into 
two claſſes ; namely, thoſe which concern the 
Intercourſe between ſuperiour and vaſſal, on 


matters immediately ariſing between them 


ſelves; and thoſe in which the ſuperiour 
interfered, in order to do that juſtice, and 
afford that defence to his vaſſals, againſt one 
another, which he was bound to do by the 
_ tyſtem which is the ſubject oy our Com- 
mentary: 1 


The 
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The latter claſs preſent to us the picture of 


a common Court, or high Tribunal, in which 


Sovereigns, ſuch at leaſt as acknowledged one 
head, were heard, and their cauſes tried by : 


other Sovereigns like themſelves. . An ad- 
mirable inſtitution 1 which, had it been ad- 


miniſtered, or could it have been Preſerved to 
this. day, in all its purity, would have often 
ſpared thoſe cruel appeals to the ſword, which 
have ſo frequently ſwept away thouſands rang 


| the face of we world. 


365 


As the two great Kingdoms of France and 


England were more implicated in theſe feudal 
_ difficulties than any other, from the immenſe 
fiefs poſſeſſed by the latter on the continent; 


the caſes which might be produced, would 
naturally be moſt ſought for in the hiſtory of 


their tranſactions, even if we were not, as 
we are, more intereſted from birth, and the 
better means of information, to examine them. 
1 ſhall, therefore, in the following examples, 
confine myſelf chiefly to the old ſtory of the 
PLANTAGENETS and OREN ETIINE. | 


In the year 1200, John, King of England, 


was declared guilty of felony and parricide, 
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by the Parliament of France, for the murder 
of his Nephew, Prince Arthur; his proceſs 
was regular and formal; he was told that 
whatever might be the ſentence it would be 


executed, and, upon default, was convited, 


attainted, condemned to death, and fralgred to 
neun ka lau. 8 


In this, PHILIP W in e 
of appeal; there was no quarrel between him 
and Jonx. The appeal, however, which 
brought on the war, was from others as well 
as from the kindred of nner, . 


The Story zar that eee Prince is 
well known; the injuries of Hucuzs LE 
BRUN are not. John, being at Paris, was 
invited to the nuptials of that Nobleman with 
Iſabel d' Angouleme, and was fo ſtruck with 
her beauty, that he carried her off in the way 
to the church, and married her himſelf, — 
Hugues flew to arms, together with his kin- 
dred, who were illuſtrious and powerful, but 
being foiled by the tyrant, they appealed to 
2 who ſummoned him before his Peers. 


00 Mat. Par. fub an. 1202. Velly. 2. „ 
According 
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"REF. rding to the feudal law PH1LIP was right; 


and had the natural courſe of things taken 
Place, without alteration from other external 
circumſtances, it ſhould ſeem that England 


ought to have remained neuter, and ſeen its 
king puniſhed. —But in ſwearing allegiance, 
| England had ſworn to defend bim againſt all 


enemies, and in all caſes whatſoever, and it 
had no right to enquire into the juſtice of 
Pu1r.1P's proceeding. Here then is an 


eminent effect of che feudal ſyſtem upon the 
Law of Nations, in furniſhing cauſes for war. 
The hoftilities in which the two nations were 
thus involved, laſted fifty-ſix years. (7 


In the reign of HENRY HI. the viſcount 
of Bearn, a vaſſal of France, having a dif- 


pute with Henry, as Duke of Guienne, about 


the property of certain Caſtles, threatens to 


complain of him to the king er c as his 


ſuperiour lord. 


| The form of Summons to the Kings of 
England to do their hdmage, was conſtantly 
regulated, and Philip the Hardy, poſſeſſed 


)] The ſtory of Hugues le Brun, is in Velly, 2. 192. 
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ſuch power in Guienne, that he even built 
eities there, and of his own authority abo- 
liſhed, at the requeſt of the Engliſh them- 
ſelves, certain cuſtoms which he conceived 
to be ee. C). 4 


* 


An the year 1292 the Englich ſubjects « BE 
Adds I. quarrelling with the French in 
Gaſcony, war was kindled between the King- 
doms. As King of England, Edward could. 
only be purſued in the uſual mode of 
huoſtility; 40 Due F Guienne, he was cited 5 
like a common ſubject to anſwer before his 
Lord; and though the greateſt prince of his 
time in power and talents, the Citation was 
fixed on the Gates of a Town in the Agenois, 
and not appearing, his Dutchy was confiſ- 

eated. (5) It is remarkable alſo, that in the 
inſtrument of citation, he is called King of 
England, where he was paramount, and not 
Duke of Guienne, where he was really Vaſe 
FOE 
- (g) Velly (3. 12 9. , 

(% Ib. 4. 33, 4% 
(7) Rymer, 2. 617. 8 1 5 
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Similar to this, is a kind of Writ directed ; 
diy Lewis Hutin in 1314, to Edward II. 
King of England, commanding him upon. the 
fealty and love, which he bears. him; to arreſt 
the Flemings his enemies wherever he could 
find them. (4) He makes uſe in particular of 

the word, Deſtroitz, which it ſhould ſeem 
had reference to the narrow ſeas of England 
where Edward was paramount; no mention 
is made of Aquitaine where he was Vaſſal, 

except in the direction of the Writ, which is 
addreſſed to Edward, ſimply, “ King of Eng- 
“land and Duke of Aquitaine.” It is true, 
there was an alliance between the Kings, bỹꝛxe 
which enemies were mutually to be baniſhed, | 
but the word Fealty, and the mandatory ſtyle 
of the whole Writ ſhew, that if this was not 

really the Law and cuſtom upon the ſubject, the 
ideas upon it were at leaſt much confounded. 8 


In the courſe of the war between EDWARD 
I. and PHIL I, there is another circumſtance, 
taken notice of by the French hiſtorians, 
which if they are right in their notions of the 
| cuſtoms of that time, is of conſiderable i im- 
% 
portance 


i or THE INFLUENCE OF 


portance in the hiſtory of the Feudel Law of 
Narians. Edward ſuffered Philip 10 abtain 
un eafy conqueſt over Guienne, the homape 
for which was the cauſe of contention, in 
order as it is ſaid, Thur i be got poſſeſſion of it 
again by force gf arms, he might then enter upon 
it-in full Jovereignty by right of Conqueſt. (ll) 
Accordingty, he ufterwards fent an Embaſſy 
to Philip, telling him that he thenceforth- re- 
nounced him as his ſovereign, ant held him- 
ſelf free from all homage. If this was re- 
ceived law, it points out the means by which 
Faſſals, who were themſelves powerful Lords 
Paramount in other places, might change 
their vaſſallage into full ſovereiguty. The 
Engliſh hiſtorians relate the matter differently, 
and upon the peace, Philip ſtill remained 
Paramount of Guienne. Theſe eitcumſtances 
however do not affect the reaſoning, provided 
the obſervation of the French writers is to be 
. for law. 1 9 55 | | 


About ark evdreniterwaris, "a RD ut. 
das elaim to certain eſtates in Guienne. Had 


(0 Guillaume a tn & ſee var 8 1 
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ET 


there been no feudal 8 he mult have 
aſſerted his cauſe by force of arms; it was 
_ agreed upon however, that it ſhould be regu- 
larly brought before the parliament of France, 
which for that purpoſe was to conſiſt of fix 
mou at leaſt. ( 


But nothing a the effect of he 
feudal Law more, than the caſe of EDWARD 

| the BLAck PRINCE, The fortune of France 

and Spain had often ſunk before him; he was 

at the head of half the former kingdom i in Fief, 

which was thus divided into two nations ; 
and he was ſupported by the whole force of 
England; yet upon complaints made by ſome 
weaker vaſſals, he was ſummoned in the 

plenitude of his power, from Bordeaux to 
Paris, to anſwer for the conduct which * out 
« of weakneſs of counſel and want of knowledge” 
he had choſen to purſue. (x) 


In the ſame ſpirit of the law, was the cele- 
bratas CHARLES the BoLD treated above a 
160 Peers of Kiba, as a Vaſlal of France, FO” Hit. 
de France, 4. 4579 
(n) Froiſſart, v. 1. ch. 247. „ 
hundred 
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hundred years afterwards, by- . the 
Eleventh. That monarch held an aſſembly. 
of Notables at Tours, to hear complaints 
againſt him; and he was judged guilty of leze 
majeſty, attainted, and his proceſs ſent to- 
the Parliament of Paris, who by a common 
Uſher of the court, ſummoned him from 
Ghent, the ſeat of an Empire equal to France 
itſelf. ( Many of the provinces which gave 
Lewis this right to interfere, were held till 
very lately by the Houſe of Auſtria in com- 
mon with the reſt of Flanders —we may 
imagine the ſurpriſe and indignation which 

ſuch a proceeding in modern times would 


have occaſioned. 1 
The history of W during the ages 


before us, contains many caſes of the fame 
nature with thoſe related above, ( 2) and 
wherever the feudal ſuperiority « of France ex- 
tended itſelf, thoſe rights were perpetually 
exerted. In 1355, Charles the Bad, King 
of Navarre, but alſo Count of Evreux, was 

arreſted | at Rouen, thrown into Pn, in- 


(e) Weeds, L. 3. ch. 1. 
(p) Du Mont. Corp. diplom u univ. I. enn, Leibnitz. 8 
8 AG 95: | 


ter ro gated 


% 
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terrogated like a common eriminal, and 

threatened with death. (2). If war had not 
exiſted at the time between France and 
Navarre, we may ſuppoſe that it would have 
been the immediate conſequence, and thus 
from the perpetual confuſion of authority 
between dependent, and independent ſtates, 
the one might legitimately be confiſeated, in 
conſequence of the quarrel of the other; the 
power of the laſt, was often forced into 
action, in conſequence of the legal deli. 
my of the firſt. 3 


The ſpirit of qeths cuſtoms as has been 
| Seel was not however, confined to 
France: In the conteſt with Scotland, when 
John Baliol conſented to do homage to 
EpwaRrD I. that monarch made him feel his 
dependence in a manner that would ſtartle 
the weakeſt crowned head of modern times; 
and Rymer has preſerved no leſs than ſix 
ſummonſes to him to appear at Weſtminſter, 
in order to plead like any other ſubje& in 
the common courts of the Realm. (r) In 
(2) Froiſſart. anno. 1315. 
(7) Rym. II. 603, 605, 606, pos, 615, 616. 
„ ___ this, 


Gs 1 / 
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this, without: entering into any minoorling _ 
_ queſtion, (which has produced ſo much. 
animoſity; between the Scotch and Englih 
Vriters) whether this ſuperiority was uſurped 


or not, it is. ſufficient to obſerve, that, (his 


title being allowed,) he did no more than 
what the then Law of Nations, operated upon 
by: the feudal Syſtem, permitted him to do; 
and Baliol, upon this principle, however i in 
A did not refule. to e e by 


The Gives were te ever . in 
conteſts of the ſame kind, involving the ſame 
train of difficulties. Henry of Luxemburg 
undexſtood and purſued: them; his inter- 
ference in the affairs of almoſt every Town. 
in Italy, was founded upon them; and the 
Grown of Naples was once confiſcated in full 
Diet, in conſequence of feudal defaults. () 


At another time, the Pope who. pretended 
to the right of homage from this crown, knew 
how to defend his royal vaſlal, and excom- 
municated and. thereby effectually repulſed: 
the attempts of the +5608 OO” upon Ne 


G&) ab. HR, e 149, 59, 27 . 
1 . ing 
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Auring the beginning of the reign of the 
famous Frederick H. (f) The German Cot 
ſtitution indeed at this day, is pregnant with 
che genius of this Law of Nations; and 
had the feudal polity continued in all its 
vigour, the States of Europe would probably 
wear an appearance, not very unlike in its 
effects, that which the Germanic n at : 
this mo nent preſent o 4 


At che FOR time that the 8 of the 5 
feudal ſyſtem upon the cuſtoms of the Sove- 
reigns of Europe, was to introduce: a kind of - 
high Court in which many cauſes. of material 
Importance were determined; the Vaſſals who 
thus bowed to the authority of their Superi- 
dur and their Peers, poſſeſſed privileges in 
their turn, which often influenced the turn 
of public affairs. They were Judges, as 
well as Suitors, in the Lord's Court, and for 
the moſt part claimed the right of oppoſing, 
if they pleaſed, any alienation of his fiefs 
which the Lord was inclined to make. Thus, | 
they became very important parts of the execu- 
tive Government of the State, and hence it is, 
chat in almoſt all the old Treaties of peace, 


ro Heis. I, 18. Buriziy Hift, de Siole, 2 2, 22. : 
CC 2 the 
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the ratification of the greater Barons of the 
Country, was generally neceſſary, and appears in 
all due form together with the ſignature of the 
king himſelf.— The ſame privilege no doubt 
might be, and is enjoyed in ſome countries, 
without any reference to the feudal ſyſtem. 
But this is rather the conſequence of par- 
ticular conſtitutions, than of the Law of 
Nations; and in thoſe caſes, the particular 
conſtitutions muſt be ſpecified in order to 
come at the knowledge of the cuſtom. In 
the caſes before us, to ſay that the feudal ſyſ- 
tem prevailed all over Europe, is to ſay at 
once that theſe privileges were parts of the 
e e Law of Nations, | 


: There was another part of the feudal Cuſ. 
toms, which had ſo immediate an effect upon 
the rights of ſtates, (and it remains indeed, in 
many parts, to this day,) that it would be 
Hardly poſſible in this place to paſs it by. | 
This was that famous right of the ſupreme 

Sovereign to all thoſe fiefs, whatever might 
be their extent or power, which were left 
without a head, when the reigning family 
failed for want of ' poſterity. In this caſe the © 

fief reverting to the Lord, he was entitled. 

either | 


ON i 


4 
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either to reunite it to his crown, or he 
granted it out again to other vaffal, by the 


| ee of Inveſtiture. 


No length of 3 could bar this right | 


of the Lord, or transfer, conſiſtently with 
law, the power to grant the fief by will, 
(though ſuch power in other caſes pre- 


vailed) or to elect a new Sovereign, by 


the ſubordinate vaſſals. But, as may be ſup- 


poſed, the claſh: of intereſts among contend- 


Ing States, was perpetual, and the intricacies 


of Law without end, when theſe claims were 
brought forward. The ſame difficulties have 


often attended the Chanceries and Parliaments 
of particular kingdoms, according to their 
municipal conſtitutions ; but theſe, -ariſing 
entirely from the feudal law, which was the 
ſame or nearly the ſame, all over the Weſtern 
nations ; theſe ſuits, were brought forward, 


if I may ſo ſay, in the Chanenry of * 


n 


The two Kingdoms of Wander and . | 


many, being the two great powers into which 


the integral empire of CHARLEMAGNE 


brapched, and from which it put forth many 


. dec 


4} 


9% or THE INFLUENCE OF 
freſh ſhoots; the influence in queſtion was 


moſt felt among the kingdoms and ſtates de- 


pendent upon them. I thall fele a very few 
. examples of it, in proce of the above obſerva- 
© Cnarres Count of Anjou, the famous 
Conqueror of Naples, in 1246, married 
Brarkreß, youngeſt daughter of the laſt 
Earl of Provence, who wilted that the ſhould 
ſucceed to the ſovereignty, before Margaret 
her elder. fiſter, the Queen of Saint Lewis. 
While that monarch lived, Margaret was 
forced to acquieſce in this difpoſition. Upon 
his death however, ſhe prepared to affert 
what ſhe conceived to be her rights; and in 
this ſtate of things the Emperor Ropor PH, 
of HaysBovRs, took upon himſelf to judge 
of the diſpute. He did this as Lord Para- 
Mount, the earldom of Provence being a fief 
of the old kingdom of Arles, which had been 
itſelf a fief of the Empire, and at that time 
reunited to it, and in conſequence of this 
right, he gave the inveſtiture to CHARLES. 
Whoever conſiders the remoteneſs of the 
firſt Emperors wlio were ſovereigns of Pro- 
| ow and the chain by which this right of 
Rodolph 
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| Rodolph proceeded, will have a very com- 
plete idea of the point in queſtion. Provence 
Was the acquiſition of Charlemagne in the, 

eighth century ;-—his, grandſon, Charles the 
Byld being Emperor, granted out the King 
dom of Arles to Beſon, from whoſe family. 
the Farldom paſſed by marriage to the Counts : 
of Ba arcelona. Upon. the failure. of their line 
in the thirteenth century, the then Emperor, 
having all the E. that a from Charls 


$4 4 
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. centuries 1 and in another 
country, upon the failure of the male line of 
the laſt Houſe of Burgundy i in the perſon of 
| Charles the Bold; Lewis king of France im- 
mediately ſeized upon Artois, and Burgundy, 
as fiefs of the Crown—the wars of France and 
Auſtria which have ſo long deſolated all 


to its centre, aroſe i in part from, this ure, | 


- Ax more important, becauſe a more intri- 
cate e 18 afforded by Milan—the 


0 See kl, bil Chicas & Fr. I, = 
22 quarrel 


Europe, and which at this moment ſhake it. 
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quarrel about which was endleſs between 


| Crnanres V. and Francis I. The rights 


of Francis were derived to him from Lewis 
XII. who while duke of Orleans, had mar- 


_ "ried Valentine, the laſt of the Viſconti family, 5 


the male line failing. The right was queſ- 


tioned merely becauſe the contract of ſuc- 
? ceſſion, in virtue of the marriage, had not 
been confirmed by the Emperor, to whom 


the Dutchy regularly eſcheated. Lewis how- 


ever, had afterwards held it by an actual in- 


veſtiture, which again was to convey the 


right to his poſterity, only in the caſe of the 


matriage of his daughter Claude with Charles 


V. then duke of Auſtria; which, not having 


taken place, the right till returned to the 
Emperor—and hence aroſe another cauſe of 


che perpetual contention wen the two 
Nn (0 8 (ol | : 


I am ſenſible that in theſe bites and many 
others that might be adduced, I may almoſt 


appear to be relating, what rather belongs to 


the Jus PUBLICUM, as founded upoti. par- 


() Guicciard, 1492. 1521. Heiſs. 1. 215. Note 6. 


= = i 5 | ths | 


| upon, 'this reaſoning muſt be Alſo underftoot 
to apply. The Law ef Nations, is the lar 
bor a Particular elaſs"of ſtates 3 writers upon 
5 me ſubſect ſay (und very properly 


— 


THE FEUDAU/AYSTEM.O 355 


Nations; but accurately ſpeakipg, . theſe: con» 
teſts did not ariſe in conſequence of any par- 
Hewlar Thebsy, o  Renunciation between two 
States, but from the mere effect of the feudal = 

Law; Ehen all over Europe, and therefore | 


| according to us, che law of Nations itſelf, 


"P 


7-other points that have been touched 


perly} Sovereige 
States. But the ſovereignty of theſs- ſtates, 
according to themſelves, admit of n | 
modification ; ſome being Tributary, and 
ie bound byitiricqtal alliances. In general, 
[kowever, when' they have been entruſted with, | 
che free "adminiſtration of public affairs, and 

have had the power of making treaties, or 
the rights of war, or of embaſly, they have 
* uniformly, by t the writers on the ſcience, been 
confidered as forming part of the ſovereigns 


bk the world. Bur the- feudal vaffals, how- 


ever bound to obey their Lords, Paramount, 
in many Points,. were. preciſely in this ſitua- 
1 and they are therefore actually claſſed 

k bo” 4 among 


„ or ru INFLUENCE OF 


among States in the | pnktei codes of the Law | 

: : | d. e ee 1 100 To in 5187 

e 017-8114: 304 5 3525 

; 60 esd eee 1 that. Solan 

Henry III. were Feudatories of the Pope, and 

performed ſervices as ſuch, (H). muſt either 

| | deny chat thoſe Kings of England were Sove- 

/ _ reigns; or admit that all the; Barons of 

- Europe were ſovereigns alſo. "Whatover Gar. 
eerns them therefore, muſt neceſſarily... 

related, and the: whole ſpirit of the feudal | 

law, as it governed the intercourſe of ſuperiour 

and /vaſſal;or:of vaſſals among one another, 

becomes alſo. the ſpirit of the Law of Na- 

* tions. In this opinion (though he has rather 

hinted: his ſentiments, and by way of com- 

pariſon, than laid down the point at large,) 

ba am — out we Fe the ee, * 


A 


as divided his territories in different ways 3 


. 12. Wiequefort de VAmbaſt 255 39. Vattel. 1. 4x. 
(* Hume, 2. 15. 1 Sa > . 
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. * ; « The King, oo Sir go. Spelman, 


. « Provinces to Dales Counties to Earls 5 


Pg 


gt Trot 9e. B. et p. I, 3 2. cee Pieged. of . 


5 1 a i «6 Cultles 
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2 Caſtles and Signories unto Barons ; rendes 
* ing unto him, not ex pacto, vel condicto, 
(for that was but cautela ſuperabundans) 
ee hut of common right, and by the law of | 
% nations; (for fo I may term the feudal las 
« hen fo be, in our. . gern orb, Wall feudal 
« duties and ſervices due, &c. &c. though 
no word were e ſpoken of: chem.” (z). 


Poſſibly this reaſoning. may be deemed | 
unſatisfactory by ſome; to others it may 
ſeem unneceſſary; - but as this work may fall 
into the hands of perſons not led by profeſ- 
ſional habits to conſider this part of the ſub- 
ject; by them it will not be thought an in- 
truſion; and I have judged it the more neceſ- 
ſary to diſcuſs the point, even at the hazard 
of bein g thought prolix, becauſe I would not 
appear from attachment to a favourite idea 
or ſyſtem, to introduce into a treatiſe of law, 


any thing not e Fe — and 
fact. 
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